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Rights, thewTO Appellate Body,NAFTA (UNCITRAL)
panels andCSID arbitral tribunals. Drawing upon orders
issued in two recemCSID cases, in May 19 2005 and March
17 2006, respectively, the discussion emphasizes the
fundamental tension underlying the interventioraofici
curiaeininvestor-state arbitral proceedings, namely the conflict
between the traditional consent-based legitimacy and the
increasing need for public involvement.

Keywordsamicus curia@CSID, Methanex, Aguas Argentinas
(Vivendi), investment arbitration

DERECHOS HUMANOS Y ARBITRAJE DE INVERSION:

LA FUNCION DE LORWMICI CURIAE

ResUMEN

El presente articulo analiza el marco juridico que rige la
participacion deamici curiaeante foros internacionales,
concentrandose en la jurisprudencia reciente en materia de
comercio e inversiones internacionales. Luego de una breve
resefia sobre el origen histérico de la instituciorad@cus
curiaeen la tradicion decommon law el autor analiza el
modo en que dicha institucion ha sido acogida in instancias
internacionales como la Corte Internacional de Justicia, la
Corte Europea de Derechos Humanos, la Corte
Interamericana de Derechos Humanos, el Organo de
Apelacion de |l®MCy los tribunales arbitrales establecidos

en el marco de IALENA (CNUDMI )y delCIADI. Haciendo
referenciaalas resoluciones dictadas en dos casos pendientes
ante elCIADI, el 19 de mayo del 2005 y el 17 de marzo del
2006 respectivamente, el andlisis enfatiza la dificultad
fundamental que plantea la intervencionaaheici curiaeen
arbitrajes mixtos: la tension entre la legitimidad tradicional,
basada en el consentimiento de las partes, y laactual necesidad
de una mayor participacion de la sociedad civil.
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Palabras claveamicus curiae,CIADI, Methanex, Aguas
Argentinas (Vivendi), arbitraje de inversion.

INTRODUCTION

Inawell-known paragraph of the 19B@rcelona Tractiomecision,
the International Court of Justice drawn a fundamental distinction
between obligations owed by States to the international community
as a whole and those arisivig-a-visanother State in the field of
diplomatic protectio.This distinction reminds us that the two legal
realms nowadays governed, respectively, by human rights law and
the international investmentregime, were early in history indistinct.
The economic rights of investors were at the time subsumed
under the broader category of aliens’ rights, a category of vague
contours. Butthe Court also suggested that the subsequent distinction
embedded in international law between investors rights and human
rights is not the mere result of hazardous historical events but is
instead deeply rooted in humane values. The Court was, in other
words, implicitly suggesting the existence of a hierarchy among the
obligations of a State with respect to the treatment of foreign
individuals.

The controversy over the existence of a hierarchy among different
human rights, including economic rights, is far from settled. During
the last decades, it has re-emerged in a variety of contexts, including

1 “When a State admits into its territory foreign investments or foreign nationals,
whether natural or juristic persons, it is bound to extend to them the protection of the
law and assumes obligations concerning the treatment to be afforded them. These
obligations, however, are neither absolute nor unqualified. In particular, an essential
distinction should be drawn between the obligations of a State towards the international
community as a whole, and those arisingra-visanother State in the field of
diplomatic protection. By their very nature the former are the concern of all States. In
view of the importance of the rights involved, all States can be held to have a legal
interest in their protection; they are obligati@nga omnes case concerning the
Barcelona Traction, Light and Power Company, Limitgdcond Phase 05.02.1970
(Belgium / Spain)CJ Reportsl 970, 1 33.
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the international law of development, international criminal law,
derogations from human rights’ treaties and State responsibility.
The current debate on the role human rights considerations should
play in state-investor arbitral disputes can be interpreted as a new
manifestation of this unsettled question. What is at stake is indeed
the extent to which the State can, in the exercise of its regulatory
power, impose burdens on foreign investors based on environmental,
human rights, or other considerations. In the last several years, a
number non-governmental organizatioN&50s) have sought to
intervene, sometimes successfully, in arbitral/panel proceedings to
advance their stances in these areas. The attitude of arbitrators and
panelists has been far from discouraging. In some cases, tribunals
have recognized the possibility fGOs to submit written briefs as
amici curiag namely as “friends of the court” offering their expertise
and commitment.This participation raises, however, many difficult

2 For a useful review of the controversy, citing some of the classical textsrsee T
K., “Emerging Hierarchy in International Human Rights and Beyond: From the
Perspective of Non-derogable Rights”"Haropean Journal of International Law
12/5, 2001, pp. 917-941.

3 United States — Import Prohibition of Certain Shrimp and Shrimp Products (Report
of the Appellate Body, WT/DS588B/R, October 12 1998); United States — Imposition
of Countervailing Duties on Certain Hot-Rolled Lead and Bismuth Carbon Steel
Products Originating in the United Kingdom (Report of the Appellate Buay,
DS138/AB/R, May 10 2000); European Communities — Measures Affecting Asbestos
and Asbestos-Containing Products (Report of the Appellate BotpS135/AB/
R, March 12 2001); Methanex Corporation v. United States of Amemaai;TRAL
(NAFTA), Decision of the Tribunal on Petitions from Third Persons to Intervene as
Amici Curiaedated 15 January 2001; United Parcel Service of America Inc. v.
Government of CanaddICITRAL/NAFTA), Decision on Petitions for Intervention
and Participation oAmiciCuriaedated 17 October 2001; Aguas Argentinas, S.A.,
Suez, Sociedad General de Aguas de Barcelona, S.A., and Vivendi Universal, S.A.
v. The Argentine Republid@SID case NOARB/03/19), Order in Response to a
Petition for Transparency and Participation as Amicus Curiae; Aguas Provinciales de
Santa Fe S.A., Suez, Sociedad General de Aguas de Barcelona S.A. and Interagua
Servicios Integrales de Agua S.A. v. Argentine RepuliisIp case NOARB/03/
17). This latter decision was rendered on March 17 2006. The libel of these two latter
cases has recently been modified, after Aguas Argentinas S.A. and Aguas Provinciales
de Santa Fe S.A. withdrew from the proceedings by letter of 9 February 2006 and 11
January 2006, respectively (the procedural order effecting the withdrawal was issued
in April 14 2006 in both cases). The Aguas Argentinas case is now libeled: Suez,
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issues both from a technical and a more theoretical perspective. The
way in which such issues will be addressed in practice may have
strong repercussions on the overall legitimacy of investment
arbitration as a dispute settlement mechanism. While the recent surge
in investment arbitrations strongly suggests that both States and
investors favor this mechanism of solving their disputes, one should
not underestimate the influence that civil society may have in this
context.

The purpose of this piece is to explore one avenue through which
broader policy considerations, particularly regarding human rights,
are being taken into account into investor-state arbitrations. The
concept of human rights is taken here in its broadest meaning,
including not only first generation rights but also rights of the so-
called second and third generations, such as economic rights or the
right to a safe environment. In this context, human rights
considerations could enter investment disputes in at least four ways:
(i) through a public policy clause in an investment trédty;trough
a clause reserving considerations of environfmdntman rights,
and labor rights (iii) on the basis of circumstances precluding
wrongfulness in the sense given by the international law of State
responsibility? (iv) through the filing of ammicuscuriae brief.

Sociedad General de Aguas de Barcelona S.A. and Vivendi Universal S.A. v. Argentine
Republic. The Aguas Provinciales is now libeled: Suez, Sociedad General de Aguas
de Barcelona S.A. and Interagua Servicios Integrales de Agua S.A. v. Argentine
Republic. For distinctiveness purposes, we will identify these two cases, respectively,
as Vivendi v. Argentina and Interagua v. Argentina (or simply as Vivendi and Interagua).
Another relevant case, that was brought to my attention by Florian Grisel, is Aguas
del Tunari S.A. v. Republic of BoliviagSID case No. ARB/02/3), where a similar
request of intervention by a numbeN®0Osand individuals was refused by letter of

the President of the tribunal, dated January 29 2003. The letter is nevertheless
interesting, as we shall see, to confirm some points raised by the tribunal in the
Vivendi and Interagua orders.

Seaearticle 10 of the Canadian 2004 Mo@ét .
Seaearticle 12 of the US 2004 ModgiT; article 11 of the Canadian 2004 Model BIT.
Seearticle 13 of the US 2004 ModeiIT.

Sedn particular articles 23, 25 and 26 of the articles on Responsibility of States for
Internationally Wrongful ActsiC 2001).

~N o 0o b
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Our discussion focuses on the latter, paying particular attention to
the orders recently issued in Migend? andinteragu& cases, and

the case law preceding them. After a brief discussion of the concept
of amicus curiaeand of the ways major international courts have
dealt with it, we analyze the topic from the perspective of
international trade and investment disputes.

1. THE CONCEPTOF AMICUSCURIAE

Aside fromits ancient origins, the useaofici curiaecan be traced
back to the early history of common I&Amici curiaeprovided
information at atime when considerable uncertainty existed as to the
contents of the law. Advances in civilization and technology
rendered this function obsolete, even though legal proceedings have
become increasingly complékHowever, there is another major

8  Vivendiv. Argentine Republisuprafootnote 3.
9 Interaguav. Argentine Republgyprafootnote 3.

10 For abrief overview of this early practice with reference to some of its main primary
and secondary sources see the not&roiti Curiaein Harvard Law Review34/7,
May 1921, pp. 773-776 (hereinafter cited as Harvard Note). For some references
regarding the use @mici curiaeby French courts seen&kLL, E., “The Amicus
Curiae: American Development of English Institutions” Imternational and
Comparative Law Quarter)\16/4, 1967, p. 1017, footnote 3.

11 The characterizations provided by two early legal dictionaries help illustrate this
point. In Abbott'sDictionary of Terms and Phrases amicusis defined as: “A
friend of the court. Aterm applied to a bystander, who without having an interestin
the cause, of his own knowledge makes suggestion on a point of law or of fact for the
information of the presiding judge”. Holthouskaw Dictionaryfurther underlines
the importance for the judge to be reminded of cases relevant to the matter at hand:
“When a judge is doubtful or mistaken in matter of law, a bystander may inform the
court thereof as amicus curiae. Counsel in court frequently act in this capacity when
they happen to be in possession of a case which the judge has not seen or does not at
the moment remember”. Both cited iriLov, S., “The Amicus Curiae Brief: From
Friendship to Advocacy”, ilYale Law Journal72/4, March, 1963, pp. 694-695.

12 SeeHarvard note, p. 774. The ways in whathicimay help courts deal with this
increasing complexity vary. In some casgsicimay comment on a point of law. But
they may also assist courts on questions related to empirical research. In this latter
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way in whichamici curiaehave played a substantial role in practice,
namely as advocates for a broader catiges. suchamicimay not
always assist tribunals. As noted by Richard Posner in an order
denying the right to file aamicusbrief:

“After 16 years of reading amicus curiae briefs the vast majority of which
have not assisted the judges, | have decided that it would be good to
scrutinize these motions in a more careful, indeed a fish-eyed, fashion. The
vast majority of amicus curiae briefs are filed by allies of the litigants and
duplicate the arguments made in the litigants’ briefs, in effect merely
extending the length of the litigants’ briéf”.

This being said, most lawyers and judges tend to suppuoci
curiae, precisely because they sometimes add new céhtamt
defend positions not adequately represented in the proceedings.

Thus,amicusinterventions can play an important advocacy role
and give voice to unrepresented third-partieBhe analogy with

respect see dtscH R., GLoing, S.L., Hans, V. P., Dckon Reppuccy N., “Social
Science and the Courts: The Role of Amicus Curiae Briefd’am and Human
Behavior 15/1, February, 1991, pp. 1-11.

13 On this interpretation, see the already cited studyabyes KrisLov as well as
Harrer, F.V., ErHERINGTON, E.D., “Lobbysts before the Court”, ldniversity of
Pennsylvania Law Review01/8, June, 1953, pp. 1172-1177 and the more recent
study by KearNEY, J.D., MerrIL, T.W., The Influence of Amicus Curiae Briefs on the
Supreme Court, iblniversity of Pennsylvania Law Revigld8/3, January, 2000,
pp. 743-855. This issue has not gone unnoticed in the literature discussing recent
WTO and arbitral decisions admittirgnicusbriefs.SeeSrern, B., “L’'entrée de la
société civile dans 'arbitrage entre Etat et investisidnRevue de I'arbitragen®
2,2002, p. 334.

14 Ryan v. Commodity Futures Trading Commissii?b F.3d 1062, 1063 (7th Cir.

1997), cited in KARrNEY, J.D., MerrIL, T.W., The Influence of Amicus Curiae Briefs
.., pp. 745-746. These authors also cite a passage from a dissenting opinion of US

Supreme Court’s Justice Scalialaffee v. Redmor{@18U.S. 1, 1996) pointing out:
“In its consideration of this case, the Court was the beneficiary of no fewer than 14
amicus briefs supporting respondents ... Not a single amicus brief was filed in
support of petitioner. That is no surprise. There is no self-interested organization out
there devoted to pursuit of the truth in the federal courts”, p. 746.

15 Id., p. 745.
16 SeeKrisLov, S.,The Amicus Curiae Brief., p. 698.
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the presence @miciin international proceedings can hardly go
unnoticed. Three main features of this analogy are worth-noting
here. First of all, hostility to external intervention can also be found
in arbitral proceedings, where the consensual basis for jurisdiction
would a priori preclude admission amici briefs without the
consent of both parties to the arbitratiorsecond, the underlying
justification for admittingamicibriefs in international proceedings
has been indeed that in some way they represent other constituencies
affected by the matter at hand. Third, although the rule of precedent
is not applicable to any of the major international dispute settlement
mechanisms, the use of similar cases to buttress the tribunal’s
conclusion is widespread and of great practical importance.

As we will see next, most of the legal and theoretical questions
raised by the increasing admissioraoficusbriefs in international
proceedings are directly or indirectly related to the implications
identified. The particular conditions set fsnicusintervention in a
given court/tribunal also reflect the court/tribunal’s perception of
the roleamicishould play in these proceedings.

2. AMICUSINTERVENTION IN INTERNATIONAL COURTS

For purposes of the following discussion, international proceedings
will be divided into two broad categories. The first category concerns
permanent judicial bodies such as the International Court of Justice
(1CJ), the European Court of Justicead), the European Court of
Human RightsECHR) and the Inter-American Court of Human
Rights (CHR). The second category refers to tribunals dealing with
issues of international trade and investment, particularly those
established under the International Center for the Settlement of
Investment Disputes(SID) or undemNAFTA and subject to the
rules issued by the United Nations Commission on International
Trade Law UNCITRAL) rules or, still, the special panels and

17 SeeStern, B.,L’entrée de la société civile dans I'arbitrage, pp. 339-340.
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appellate proceedings under the aegis of the World Trade
Organization\VTO).

Whereas the two categories could be seen, to some extent, as the
expression of distinct bodies of jurisprudence, such a view should
not be carried too far. There is indeed no legal impediment to invoke,
for instance, a decision of the Inter-American Court of Human Rights
endorsing a norm of international law before an investor-State arbitral
tribunal or vice-versa. This is, of course, not to say that cross-
reference is a regular practice, at least not for each and every one of
the aforementioned courts and tribunals. Rather than cross-
referencing, international tribunals tend to invoke their own decisions
or decisions made by bodies of their own “kind”, a practice that,
again, should not lead us to conclude that the norms of international
law they are referring to are themselves of a differentkira all
events, however, the distinction made here is only intended to ease
the presentation.

The wide acceptance amicusbriefs in domestic courtshas
no immediate correspondence with the way international courts deal
with this institution. And even at the international level, there appears
to be a clear divergence of practice between the International Court
of Justice and the other Courts. Traditionally, the ICJ has been
extremely reluctant to allo@micusbriefs filed by organizations
other than Statés The reasons for this are partly legal and partly
political. The Statute and the Rules of the Court leave little room for
amicusbriefs by NGOs, particularly within the context of

18 This point remains controversial. There are two broad axes of controversy. First,
there has been considerable debate over the existence of different legal orders or
subsystems within the broader international legal system. Second, the lion’s share of
this literature pertains to the idea of a “third order” applicable to transnational relations
among private actors, the so-called mercatoria

19 SeeKearney, J.D., MerriL, T.W., The Influence of Amicus Curiae Briefs on the
Supreme Courtitedsuprafootnote 8.

20 Forareview of thecJpractice regarding intervention by States seshnGe, E., Le
tiers a l'instance devant les juridictions internationales a vocation univecsade (
TIDM), in Ruiz Faeri, H., SoreL, J.M. (eds.)Le tiers a l'instance devant les
juridictions internationalesPedone, Paris, 2006, pp. 9-72.
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contentious proceedingsBut the challenges seem to be above all
political. Indeed, allowing the participationnaGOs would, to some
extent, force the Court to discuss topics that it may prefer not to
address? It has been argued that it would be in the long-term
institutional interest of the Court to show that its decisions and
opinions take into account the public interest, in addition to the
concerns of the litigating parti€sinterestingly enough, this is
essentially the same argument currently been used to challenge the
legitimacy of investor-state arbitrations, despite the fact that from

21 The basic framework distinguishes between contentious cases and advisory opinions.
In the contentious context, the most relevant provisions are article 34 paragraph 2 of
thelCJ Statute and article 69 paragraphs 1 and 2 of the Rules of the Court. Only
States and “public international organizations” may participate in the proceedings.
However, the definition of “public international organizations” given in paragraph 4
of article 69 excludesGOs (only international organizations of States are covered).

In the advisory context, the situation is more arguable, although in practice almost no
NGO has been granted the right to participate. Article 66 paragraphs 2 and 4 of the
Statute, and article 105 paragraph 2 letter (a) of the Rules of the Court use the broader
term of “organization”, which would leave more roomN@Os. The Court authorized

NGO participation agmicus curiaén at least one advisory opinion, but its overall
practice has gone clearly against such participation. For a review this practice see
SHEeLTON, D., “The Participation of Nongovernmental Organizations in International
Judicial Proceedings”, iAmerican Journal of International Lav@8/4, October,

1994, pp. 619-628.

22 Acase suggesting that this may be a relevant motive is the Advisory Opinion on the
Legality of the Use by a State of Nuclear Weapons in Armed Coffiete were
two requests for an advisory opinion. One of them came from the World Health
Organization \vHO) and was denied. Along with it, the Court rejectedN@®
request to submit information. Seeieston, D., The Participation of
Nongovernmental Organizations, p. 624. The Court thus avoided to enter into
the health implications of the existence of nuclear weapons. In fact, the political
motive for refusin@micusbriefs or even requests for Advisory Opinions concerns
not onlyNGOs but also Intergovernmental Organizations and even States. Here,
SHELTON cites professomh BRownLIE's argument according to which tt@would
be reluctant to permit third-state intervention in contentious cases because it fears
States will prefer not to go to theJif other States can intervene. In practice, this
means that the Court will construe the overall matter in a way it sees fit to achieve
a legally persuasive and still politically balanced decision.

23 SeeSHeLToN, D., The Participation of Nongovernmental Organizationsp. 625.
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an institutional perspective th@Jhas little in common with these
arbitral tribunals.

The other major international courts have been generally more
receptive toamicusbriefs. For instance, the European Court of
Justice has admitted the participatioamiici curiaein many case¥,
although this possibility is only open for certain types of
procedure$® The conditions set by thHeCJ suggest that the
underlying justification foamici participation is that they may be
affected in their rights. Indeeainicimust establish that their interest
is direct and specific or concréteand their intervention is limited
to supporting the submissions of one of the paftidius, the role

24 Seecase 6/64, Costa ENEL, 1964ECR 1143 (Fr. ed.), 196@.M.L.R.425 ; cases
16 & 17/62, Confédération Nationale des Producteurs de Fruits et Légumes v. Council,
1962ECR471, 488-89, Z.M.L.R.160 (1963); cases 41, 43, 48,50, 11, 113 & 114/
73, Générale Sucriere S.A. v. Commission, 18ZR81465,1 C.M.L.R.215 (1974);
case 113/7WNTN Toyt Bearing Co Ltd v. Council, 1979 ECR 118%;.®1.L.R. 257
(1979); case 155/79, AM & S Eur. Ltd v. Commission, 188R1575, 2C.M.L.R.
264 (1982); case 236/81, Celanese Chem. Co Inc v. Council & Commission, 1982
ECR 1183. All cited in SEeLton, D., The Participation of Nongovernmental
Organizations..., p. 629. These cases concern either professional or consumer
associations, not NGOs working primarily on human rights’ issues.

25 The legal framework for intervention can be found in article 40 (former article 37) of
the Protocol on the Statute of the Court annexed to the Treaty of Nice (entered into
force on February 1 2003,J. C180 of 10.3.2001) as well as article 93 of the Rules
of Procedure of the Court (which are paraphrased by articles 115 and 116 of the
Rules of Procedure of the Court of First Instance). Broadly speaking, third party
intervention is only allowed in procedures other than prejudicial questions or disputes
between two States, two European Institutions or a State and a European Institution.
A further distinction can be drawn between intervenorsaanidi curiae This latter
are not mentioned but have been allowed in practice. In any case, a third party must
establish “an interest in the result of any case submitted to the Court” (article 40). For
a study of this regime see&BcHUTTER, O., “Le tiers a I'instance devant la Cour de
Justice de I'Union Européentien Ruiz-Fagri, H., SreL, J.-M. eds.| e tiers a
I'instance Pedone, Paris, 2005.

26 Seecases 116, 124, and 143/GRAmylum NV & Tunnel Refineries Ltd v. Council
& Commission, 197&CR893, paragraph 9,@M.L.R.590 (1982), cited int&LToN,
D., The Participation of Nongovernmental Organizationsp. 629.

27 Seaearticle 40n fine of the Court’s Statute.
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of “assistant” seems to be favored over that of “advocate” for the
public good.

Amicihave played a major role in the context of courts specialized
in human rights, such as the European Court of Human Rights
(ECHR) or the Inter-American Court of Human RightSHR).
Concerning th&CHR after a first unsuccessful atterdpthe Court
eventually recognized the possibility faGOs to participate in the
proceedings in a 1981 ca&%euthorizing a representative of
the Trades Union Congres®UC) to make an oral presentation on
the basis of article 38(1) of the Rules of the Céuitthis case
underscored the need to define a legal basis allowing for third-party
participation, which came in the form of an amendment to article
37(2) of the Rules of the Court explicitly permitting third-party
submissions. This rule was later incorporated in article 36(2) of the
Convention after Protocol 11 entered into fofc&ince these
modifications took place, many cases befor&ttigRhave involved
amicussubmission& which is not to say that none has been refused.

28 Tyrer case, 26 Ewtt. H.R.(ser. A) (1978), cited in&LToN, D., The Participation of
Nongovernmental Organizations, p. 630.

29 Young, James & Webster v. UK, 44 Eur.KCR. (ser. A) (1981), cited int&LTON,
D., The Participation of Nongovernmental Organizationsp. 631.

30 Atthistime, the content of this provision was as follows: “The Chamber may, at the
request of a Party or of Delegates of the Commissiproprio moty decide to hear
... in any other capacity any person whose evidence or statements seem likely to
assist it in the carrying out of its task”, citeddr p. 631. This provision corresponds
to Rule Al of the Annex inserted in July 7 2003: “The Camber may, at the request of
a party or of its own motion, adopt any investigate measure which it considers
capable of clarifying the facts of the case. The Chamberintayalia, invite the
parties to produce documentary evidence and decide to hear as a witness or expert or
in any other capacity any person whose evidence or statements seem likely to assist
itin carrying out its tasks”.

31 article 36 (2) of the European Convention states that: “The President of the Court
may, in the interest of the proper administration of justice, invite any High Contracting
Party which is not a party to the proceediagany person concerned who is not the
applicant to submit written comments or take part in heatifigdics added).

32 Seeforinstance, the Goddi case, 76 ElrH.R (ser. A) (1984); Malone case, 82
EurCt. H.R (ser. A) (1984); Lingens case, 103 ElrH.R (ser. A) (1986); Monnel
& Morris, 115 EurCt. H.R (ser. A) (1987); Brogan case, 145B EltrH.R (ser. A)
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The Court has indeed been reluctant to admit such submissions absent
“a sufficiently proximate connection” between the issues raised in
the application and the matter at h&hdr when clear precedents
make third-party participation unnecessényr still when the Court
considers that the issues have been adequately presented by the
parties or otheamici.*® Conceptually, th&CHRs perception of

the role ofamiciis quite similar to the one of tlE®CJ namely that

of assistant rather than advocate for the public interest. This moderate
practice contrasts with the extremely open approach used by the
Inter-American Court of Human Rights regardiagiicus
participation®® particularly in the context of advisory proceediffgs.

(1988); Soering v. United Kingdom, 161 EQt. H.R (ser. A) (1989); X v. France,
234C EurCt. H.R (ser. A) (1992); Open Door & Well Woman v. Ireland, 246 Eur.
H.R. (ser. A) (1992); Informationsverein Lentia v. Austria, 276 EuH.R (ser. A)
(1993); Brannigan & McBride v. United Kingdom, 258B EGt. H.R (ser. A)
(1993), all cited in &LTon, D., The Participation of Nongovernmental Organizations
..., pp- 633-637.

33 SeeKosiek case, 88 Eutt. H.R.(ser. B) (1985); Leander v. Sweden, 116 Eur.
H.R. (ser. A) (1987), both cited idl., pp. 632-633.

34 See Caleffiv. Italy and Vocaturo v. Italy, 206B-C EurH.R (ser. A) (1991), both
cited inld., p. 633.

35 See Capuano v. Italy, 119 EQt. H.R (ser. A) (1987), cited ildem

36 There is no specific provision allowing famicussubmissions. Normally, amicus
submissions are accepted but they are not formally incorporated into tBedilase
of Benavides-Cevallos v. Ecuador, I/A CodmR. (ser. C no. 38) (1998), paragraph
24 footnote 2. liomas BUERGENTHAL, then Vice President of theHR, argued that
article 34(1) of the Court’s Rules of Procedure (which would now correspond to
article 42(2)) provided enough grounding for the Court to admitusbriefs.See
BuerGeNTHAL, Th., The advisory practice of the Inter-American Human Rights Court,
in American Journal of International Lawr9/1, January 1985, pp. 15-17.
BuerGENTHAL'S argument apply both in advisory and contentious cases.

37 Seeforinstance: “Other Treaties” Subject to the Advisory Jurisdiction of the Court,
11/A CourtH.R.(ser. Ano. 1) (1982); Proposed Amendments to the Naturalization
Provisions of the Political Constitution of Costa Rica, I/A Court H. R. (ser. Ano. 4)
(1984); Compulsory Membership in an Association Prescribed by Law for the
Practice of Journalism, 5 I/A Cour.R. (ser. A no. 5) (1985); International
Responsibility for the Promulgation and Enforcement of Laws in Violation of the
Convention, I/A Court H.R. (ser. A no. 14) (1994). For three recent contentious
cases involving the participation of NGOsaasicisee: case of Yatama v. Nicaragua,

I/ A CourtH.R. (ser. C no. 127) (2005); case of Raxcact6-Reyes v. Guatemala, I/ A
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Among the reasons explaining this practice, it has been argued that
amicussubmissions present a way to compensate for the fact that
individuals orNGOs lack standing before th@HR.*® Despite the
absence of a clear reasoning of the Court, this wide practice suggests
that the Court viewamici as assistants and/or advocates for the
public good.

One important element for assessing the overall attitude of
these four Courts is the subject-matter they are most concerned with.
TheECHRand theCHR are, understandably, more welcoming than
theECJand theCJ. The two latter, whose involvement in human
rights has been only incidental, have adopted a more restrictive
stance given the broader scope of their jurisdiction. The legitimazing
effect claimed byNGOs, particularly in the areas of human rights
and environment, is therefore less relevant for these courts. In other
words,amiciseem to have a stronger “bargaining power” in those
areas where the participation of civil society is increasingly regarded
as important. In such areas, the legitimizing effeci®bs and
thereby their advocacy roleasicicuriaeare clearly strengthened.

In this context, two main questions arise: first, are the areas of
international trade and investment in need of more legitimacy?
Second, if so, caNGOs provide this additional legitimacy? As
discussed below, these two questions underlie several recent
decisions rendered in trade and investment disputes admitiings
submissions.

CourtH.R. (ser. C no. 133) (2005); case of the Mapiripan Massacre v. Colombia, I/
A CourtH.R (ser. C n0.134) (2005).

38 SeeBuercenTHAL, Th.,The advisory practice of the Inter-American Human Rights
Court..., p. 16. BERGENTHAL'S point is, more precisely, thRtGOs use this avenue
because it is the only one open. He does not discuss directly the motivations of the
court.
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3. AVIICUSINTERVENTION IN INTERNATIONAL TRADE AND
INVESTMENT DISPUTES

3.1. GENERAL REMARKS

Inthe last several years, the legitimacy of the international trade and
investment regimes has been fiercely challenged. The failure of the
OECDss attempts to adopt a Multilateral Investment Agreement and
the public protests against theéTO or the G8 are but obvious
illustrations of this phenomen®nThe battle is now moving toward
more sophisticated “fronts”. Investment arbitration may now be
considered one such front, although not an easy om=0s.

The implications ofmicusntervention in this new front are still
ambiguous. Whereas, on the one hand, the overall legitimacy of
mixed investment arbitrations may be enhanced if civil society is
brought in, on the other hand, it is difficult to determine whether a
particulaNGOis really representative of some sector of civil society.
Someamicimay indeed be more a friend of the State than a friend
of the Court. Two recent decisioMsyendi® andinteragud?, deal
with this issue. However, before analyzing these cases, it is useful
to briefly discuss their precedents in a0 and theNAFTA
contexts.

3.2. THE WTO CoNTEXT

AlthoughVivendiandinteraguamake only a general reference to
thewTOcase law oamicussubmissions, theirimmediate precedents,
Methanex v. United StatésanduPSv. Canadé&?, rely heavily on

39 For a statement of the main critiques sems,fR. et alt, Unholy Trinity: the IMF,
World Bank andvTQ Zed Books, London / New York, 2003.

40 Vivendi v. Argentine Republisuprafootnote 3.

41 Interagua v. Argentine Republguprafootnote 3.

42 Methanex Corporation v. United States of Amesc@rafootnote 3.

43  United Parcel Service of America Inc. v. Government of Casagegfootnote 3.
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the WTO decisions. There are three main decisions in which the
position of thewTO Dispute Settlement BodyDEB) has been
outlined“.

The first is the report of the Appellate BodyB() in theUS—
Shrimpcasé’, in which it corrected the panel’s interpretation of
article 13 of Dispute Settlement Understandivglf),*® stating that:

“authority toseekinformation is not properly equated withpeohibition

on accepting information which has been submitted without having been
requested by a panel. A panel has the discretionary authority either to accept
and consider or to reject information and advice submitted vehether
requested by a panel or ndthe fact that a panel mayotu propriohave
initiated the request for information does not, by itself, bind the panel to
accept and consider the information which is actually submitted. The
amplitude of the authority vested in panels to shape the processes of fact-
finding and legal interpretation makes clear that a panehetibe deluged,

44 SeeSrerNn, B.,L’entrée de la société civile dans 'arbitrage pp. 332-335; For a
more detailed discussion of this case law sesesBnde GiazournEes, L., MBERNGUE,
M.M., “The amici curiae and the&/TO dispute settlement system: the doors are
open”, inThe law and practice of international courts and tribunal2, 2003, pp.
205-248.

45  United States — Import Prohibition of Certain Shrimp and Shrimp Produpts,
footnote 3. See 99-110.

46 Article 13 of theDSU deals with the panel’s right to seek information. It reads as
follows: “1. Each panel shall have the right to seek information and technical advice
from any individual or body which it deems appropriate. However, before a panel
seeks such information or advice from any individual or body within the jurisdiction
of a Member it shall inform the authorities of that Member. A Member should
respond promptly and fully to any request by a panel for such information as the
panel considers necessary and appropriate. Confidential information which is provided
shall not be revealed without formal authorization from the individual, body, or
authorities of the Member providing the information; 2. Panels may seek information
from any relevant source and may consult experts to obtain their opinion on certain
aspects of the matter. With respect to a factual issue concerning a scientific or other
technical matter raised by a party to a dispute, a panel may request an advisory report
in writing from an expert review group. Rules for the establishment of such a group
and its procedures are set forth in Appendix 4.”

Int. Law: Rev. Colomb. Derecho Int. Bogota (Colombia) N° 8: 231-274, junio-noviembre de 2006



HUMAN RIGHTSAND INVESTMENT ARBITRATION 247

as it were, with non-requested matenailess that panel allows itself to be
so deluged*

Thus, theAB recognized the possibility for aNGO to
spontaneously submit a brief to a panel and, most importantly, the
possibility for a panel to take this information into account.

However, the fact thaB proceeded to acceptnicusbriefs at
the appellate level without explicitly identifying the legal grounding
for this practice remained to be explaiiéd@his point was clarified
in another decision, namedlis— Lead Bars? In this case, thaB
referred to a combination of article 1?.9f theDSU and article
16(1) of theworking Procedurés to conclude that it had:

“... the legal authority under theSUto accept and considamicus curiae
briefs in an appeal in which (it) found it pertinent and useful to d8.so”

The final decision in the triad was renderedBuropean
Communities — Asbestdsand set the procedure to be followed, in
that precise case, for the submissionaaficusbriefs> This

47 SeeDecision (Shrimp), 1108 (italics original).
48 SeeSrern, B.,L’entrée de la société civile dans I'arbitrage,.p. 334.

49 United States — Imposition of Countervailing Duties on Certain Hot-Rolled Lead and
Bismuth Carbon Steel Products Originating in the United Kingdoprafootnote 3.

50 article 17(9) of the DSU reads as follows: “Working procedures shall be drawn up
by the Appellate Body in consultation with the Chairman obts@and the Director-
General, and communicated to the Members for their information”.

51 article 16(1) of the Working Procedures reads as follows: “In the interests of fairness
and orderly procedure in the conduct of an appeal, where a procedural question arises
that is not covered by these Rules, a division may adopt an appropriate procedure for
the purposes of that appeal only, provided that it is not inconsistent with the DSU, the
other covered agreements and these Rules. Where such a procedure is adopted, the
division shall immediately notify the parties to the dispute, participants, third parties
and third participants as well as the other Members of the Appellate Body”.

52 SeeDecision (Lead Bars), 1 42.

53 European Communities — Measures Affecting Asbestos and Asbestos-Containing
Productssuprafootnote 3.

54 SeeDecision (Asbestos), 11 50-57.
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procedure is particularly interesting in the light of the two questions
identified at the end of section two, namely whether the international
trade regime is in need of legitimacy and whel@0Os are able to
provide it. Regarding the legitimacy issue, it has been reported that
the very day the procedure was adopted, and despite express
language limiting its scope to the matter at hand, the Secretariat put
the procedures on teTO website and sent an email notice to all
theNGOs registered in the&vTO circulation list>®> This move can
partly be construed as an attempt byMiieO to improve its public
image and thereby its legitimacy. As to the second question, the AB
seems to have paid great attention to the representative character of
theNGOs concerned, as well as to the role they intended to play.
Indeed, among the different conditions established for filing an
amicus curiaelNGOs are required to clearly describe their activities
and their sources of fundigtheir relationship with the parties to

the disputé! their specific interest in the matter at hahdnd the
contribution they could make to the proceedtiyloreover the

55 SeeSrterN, B.,L’entrée de la société civile dans I'arbitrage p. 335.

56 SeeDecision (Asbestos), 152, point 3 letter (c), requiring that an application to file
written brief: “contain a description of the applicant, including a statement of
the membership and legal status of the applicant, the general objectives pursued by
the applicant, the nature of the activities of the applicant, and the sources of financing
of the applicant.”

57 The application must: “contain a statement disclosing whether the applicant has any
relationship, direct or indirect, with any party or any third party to this dispute, as
well as whether it has, or will, receive any assistance, financial or otherwise, from a
party or a third party to this dispute in the preparation of its application for leave or its
written brief”, Decision (Asbestos), 52, point 3, letter (g).

58 The application must also: “specify the nature of the interest the applicant has in this
appeal”, Decision (Asbestos), 1 52, point 3, letter (d).

59 The application must: “state why it would be desirable, in the interests of achieving
a satisfactory settlement of the matter at issue, in accordance with the rights and
obligations ofW TO Members under theSuand the other covered agreements, for
the Appellate Body to grant the applicant leave to file a written brief in this appeal; and
indicate, in particular, in what way the applicant will make a contribution to the
resolution of this dispute that is not likely to be repetitive of what has been already
submitted by a party or third party to this dispute”, Decision (Asbestos), 1 52, point
3, letter (f).
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AB reserved its right not to discuss or even mention the points raised
in theamicusbrief

Overall, this procedure conveys an understandiagdi curiae
as little more than tools for improving the legitimacy of an unpopular
organization. It is difficult to assess how this system will evolve.
For the time being, however, one cannot exclude the possibility of a
purely rhetorical use &®§GOs, that is one in whidiGOintervention
would only serve to create an appearance of openness to social
concerns, without actually affecting the substance of the disputes.

3.3. THE NAFTA (UNCITRAL) CoNTEXT

The main step towards the admissioraoficusbriefs in mixed
investment arbitrations was taken inhethanexase! aNAFTA
chapter 11 arbitration conducted according t&HEITRAL rules.

For the first time in this type of disputes, the tribunal asserted
authority, under article 15(1) of théNCITRAL rules®? to accept
amicuswritten submissions.

Methanex Corporation, a Canadian company, claimed
compensation for damage suffered by reason of an environmental
regulation adopted by the Californian authorities prohibiting the use
of a fuel additive, methyl tertiary-butyl ethétTBE), produced by
Methanex. Three environmentdlGOs requested permission to

60 “The grant of leave to file a brief by the Appellate Body does not imply that the
Appellate Body will address, in its Report, the legal arguments made in such a brief”,
Decision (Asbestos), 152, point 5.

61 Methanex Corporation v. United States of Amesaprafootnote 3. For a discussion
of the relevant parts of this case seemEErRY, P., “The admissibility of amicus
curiae briefs byNGOs in investors-States arbitration: The precedent set by the
Methanex case in the context @AFTA Chapter 11 proceedings”, Mon-State
Actors and International Layd/3, 2001, pp. 201-214.

62 UNCITRAL Arbitration Rules, adopted by thieN. General Assembly on December
15, 1976. Article 15(1) states: “Subject to these Rules, the arbitral tribunal may
conduct the arbitration in such manner as it considers appropriate, provided the
parties are treated with equality and that at any stage of the proceedings each party is
given a full opportunity of presenting his case”.
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review the parties’ pleadings and documentation, to attend the
hearings and to make written as well as oral present&tidrie
request was based on both legal and policy argurite@itsicerning

the first category, it was argued that general procedural powers vested
in the tribunal by article 15 of théNCITRAL rules could serve as

a basis for granting the petition. This was further supported by the
absence of any contrary rules in Chapter NARTA as well as by

the practice of both th&vTO Appellate Body and the US and
Canadian domestic courts. As to the policy arguments, it was
advanced in particular that the case had “immense public
importance” and thamici participation would “allay public disquiet

as to the closed nature of the arbitration proceeding under Chapter
11 of NAFTA”. The tribunal handled the request with caution. It
first asked the parties to the dispute and the remaWARJA States

to comment on th@micuspetitions. As one could expect, the
Claimant opposed the requé&sgs did Mexicd® The Respondent,

63 SeeMethanex (decision on petitions), {5 and 7.

64 These arguments are summarized in Methanex (decision on petitions), § 5-8. For a
full development, see International Institute for Sustainable Development: Application
for Amicus Standing (25 August 2000); Supplemental Application for Amicus Standing
(6 September 2000); Final Submission in Support of Application for Amicus Standing
(16 October 2000). Earth Justice: Application for Amicus Stan@iBgOctober
2000).

65 SeeMethanex Corporation: Investor's Response to the Application for Amicus
Standing (31 August 2000); Investor’s First Submission on Amicus Application (27
October 2000)investor’s Second SubmissionAmicusApplication (22 November
2000). For a summary of these arguments, see Methanex (decision on petitions), 1
12-15.

66 SeeMexico: Submission in Response to Application for Amicus Standing (10
November 2000). For a summary of the arguments, see Methanex (decision on
petition), 9. Theamicus curiaénstitution is unknown to the Mexican legal system.
Moreover, developing countries are generally opposea@patrticipation in these
matters.
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the United State%, and Canadé supported the application. The
arguments presented in these submissions were taken into account
by the tribunal to decide four main questiéhs.

First, the tribunal considered whether the acceptanaeicius
briefs was covered by article 15(1) of thRCITRAL rules. The
analysis was conducted in three std@ésthe first stage, the tribunal
asked whether admittirgnici curiawas a procedural matter in the
sense of article 15(1). It was specified that, veenécito be treated
as Disputing Parties or Non-Disputing Partieshe matter
could not be considered procedural. The tribunal then drew, as a
second step, a distinction between adding a person as a party to the
arbitration and acceptirgmicussubmissions. Aamici were not
entitled to the rights of parties, acceptance of their submissions was
a matter that the tribunal could decide under article 15(1). Third, the
tribunal sought authority for its intepretation in the practice of the
Iran-US claim tribunal®> and thewTO Appellate Body;? while

67 SeeU.S.: First Submission on Amicus Application (27 October 208éxond
Submission on Amicus Application (22 November 206@y a summary of the
arguments, see Methanex (decision on petition), { 16-23. The US has an extensive
domestic practice @mici curiae

68 SeeCanada:Submission in Response to Application for Amicus Standing (10
November 2000). For a summary of the arguments, see Methanex (decision on
petition), 10. Canada has a substantial domestic practeeiofcuriae

69 SeeMethanex (decision on petition), 1 28.
70 Id., 1129-34.

71 Inthe sense of article 1128NoAFTA: “On written notice to the disputing parties, a
Party may make submissions to a Tribunal on a question of interpretation of this
Agreement”.

72 The tribunal cited here Note 5 of the Itag@Claims Tribunal Notes to article 15(1)
of theUNCITRAL rules, which reads: “5. The arbitral tribunal may, having satisfied
itself that the statement of one of the two Governments —or, under special
circumstances, any other person— who is not an arbitrating party in a particular case
is likely to assist the arbitral tribunal in carrying out its task, permit such Government
or person to assist the arbitral tribunal by presenting written and [or] oral statements”,
Methanex (decision on petition) 1 32.

73 Comparing the powers of th@& under article 17(9) of thesSu to acceptamicus
submissions to the broader powers vested in the arbitral tribunal by article 15(1) of
the UNCITRAL rules.SeeMethanex (decision on petition), 1 33.
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rejecting, on arguable grountishe restrictive practice of theJ.

The second question concerned the Claimant's argument that
acceptance @micussubmissions would affect the equal treatment
of the Disputing Parties and thus run afoul article 15(The
tribunal solved this objection adducing that this was a potential risk
of any adversarial procedure, a risk that could be adequately
redressed by suitable rules limiting the extentaafici
participation’® Third, the tribunal considered whether other
provisions in Chapter 11 SfAFTA modified its powers under article
15(1) of UNCITRAL rules, finding that no relevant provision
expressly prohibited the acceptancarmafcussubmissions. Finally,

the tribunal interpreted article 25(4)UfICITRAL rules® as relevant

only to petitioners’ requests to attend the hearings, make oral

presentations and access the parties’ submissions and documentation.

It found that the critical element in this respect was the consent of

74 The exclusion of thieJs practice seems inconsistent with the extent to which the
tribunal relied on th&yTO case law. The restrictive practice of the International Court
of Justice was indeed found of “little assistance” given thaCtfe"... jurisdiction
in contentious cases is limited solely to disputes between States; its Statute provides
for intervention by States; and it would be difficult in these circumstances to infer
from its procedural powers a power to allow a non-state third person to intervene”,
see paragraph 34. In the light of this reasoning, one could have expected not only a
fuller elaboration on how the inter-state character of#e dispute settlement
body affects the authority of its jurisprudence with respect to a mixed arbitration, but
also some reference to the practice of other international courts in which private
parties can sue States, such aEthigeR’s practice.

75 SeeMethanex (decision on petitiorf)j35-37.

76 This point was stressed in the Tribunal’s conclusion: “... as appears from the Petitions,
anyamicussubmissions from these Petitioners are more likely to run counter to the
Claimant’s position and eventually to support the Respondent’s case. This factor has
weighted heavily with the Tribunal; and it is concerned that the Claimant should
receive whatever procedural protection might be neces$ar)s0.

77 1d., 1138-39.

78  Article 25(4) reads: “Hearings shall be held in camera unless the parties agree otherwise.
The arbitral tribunal may require the retirement of any witness or witnesses during
the testimony of other witnesses. The arbitral tribunal is free to determine the manner
in which witnesses are examined.”
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both parties, absent which the hearings were to remain private and
the documentation confidenti&l.

After the adoption of the statement on non-disputing party
participation by th&lAFTA Free Trade CommissioRTC),® on 7
October 2003, the parties agreed that the guidelines set forth in the
FTC's statement provided “useful guidancedoricusparticipation”,
suggesting “... that the Tribunal adopt those recommended
procedures in this case”, and emphasizing that any links with the
parties should be disclos&dTheNGOs concerned submitted two
separatamicusbriefs on 9 March 200%,which were accepted by
both partie$?

The lessons of thdethanexcase are particularly interesting in
light of the Vivendi and Interaguacases. Three issues appear
important for determining the contours of the emerging legal standing
of amici curiae amici’s involvement in jurisdictional matters; the
“marginalization” of the parties’ consent; the ramifications of the
legitimacy question. As discussed below, these issues are inter-
related.

Concerning the first issu@mici seem to be precluded from
commenting on the overall jurisdiction of the tribunal to hear the
case. In other wordamicis input must relate to matters of substance,
and more precisely to the broader public interests affected by the
dispute. This view, which is not spelled ouMethanexreceived

79 SeeMiethanex (decision on petition), 1 40-46.

80 SeeStatement of the Free Trade Commission on non-disputing party participation (7
October 2003).

81 Seeletter of Christopher Dugan (31 October 2003). The parties did not make any
distinction in their statement between article 1128 Submissionsaiclis
submissions. ThETC statement concerned “Non-disputing parties”, a term the
tribunal had, as we saw before, distinguished from the legal standingaturiae

82 SeeAmicus Submission by Bluewater Network, Communities for a Better
Environment and the Center for International Environmental Law; Amicus Submission
by the International Institute for Sustainable Development.

83 SedUS Letter on Amicus Submissions (26 March 2004); Methanex Letter on Amicus
Submissions (26 March 2004).
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more attention iWPSv. Canad&* UPS au.S. company, requested
compensation for damage suffered as a result of the monopole
granted by Canada to the Canadian Postal Service. Two Canadian
associations sought to intervene in the arbitration. The parties to the
proceeding opposed most of what the two associations requested.
In particular, Canada made it clear that such submissions should
never be admitted with respect to procedural issues, including the
jurisdiction of the tribunal and the place of arbitrattérlhe
underlying reason is thammici are expected to contribute a fresh
perspective on the broader implications of the dispute, not to “take
away the case from the disputing parti&sTheir role is to be
advocates more than experts, and, as such, to provide insights that
will help the tribunal decide a case taking into account its public
repercussions. This raises, however, an important issue. Whereas
amicusintervention may help legitimize the overall arbitration
system, such intervention may also undermine the very foundations
of arbitral proceedings, namely their reliance upon the consent of
the parties. Broader acceptance of amicus participation may come
to the cost of pushing investors to look for other dispute settlement
mechanisms. This is the basic dilemma underlying the admission of
amici curiaein international arbitration.

The acceptance amicugoriefs suggests a new “marginalization”
of the parties’ conserit. In Methanex, the tribunal asserted
jurisdiction to authorizeamicussubmissions even if a party opposed
it. The powers implicit in article 15(1) of tRiNCITRAL rules were
therefore to be determined by the tribunal, irrespective of the parties

84 United Parcel Service of America Inc. v. Government of Casageafootnote 3.

85 SeeCanada: Submission on the Amicus Petitions (28 May 2004B-55. The
tribunal followed this pointSeeuPS(decision on petition),  71.

86 Id., 144.

87 The expression was coined by Brigittersi. See Sern, B.,L'entrée de la société
civile dans l'arbitrage ...pp. 339-340. See alsoegn, B., “Un coup d’arrét a la
marginalisation du consentement dans I'arbitrage international (A propos de I'arrét
de la Cour d’appel de Paris du ler Juin 1999)Rénue de I'arbitrageno. 3, 2000,
pp. 403-427.
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consent. The implications of this issue can be better evaluated in the
light of theUPScase. In this case, the aforementioned Canadian
organizations first sought to participate as parties to the procedure,
using theamicus curiagath as a subsidiary way to attain a similar
result. Both parties firmly challenged the tribunal’'s power to add a
party to the dispute without their prior consent, finding support in
the Methanexdecision®® Interestingly enough, the two unions
argued that theNCITRAL rules, based on assumptions of private
law, were ill-suited to govern disputes with such important public
repercussion®, an argument the tribunal summarized as follows:

“... investor-state claims can be seen more analogous to the judicial review
applications than to private contract disputés.”

The tribunal rejected this claim on the basis of strict legal
considerations. However, the argument well illustrates the basic
tension between public and private considerations. Intuitively, it
would be difficult to deny the deeply public nature of investor-state
relations, at least when they set restrictions on the regulatory powers
of the State. The problem is not so much in this intuitive
characterization as in the conclusions one should draw from it.
Allowing any non-profit organization to fully take part in the
proceedings may mean the end of the useful life of such proceedings.
Bluntly stated, legitimacy is a double-edged sword.

In this regard, two main questions arise. First, who should be
entitled to participate? Second, to what extent should this
participation be allowed? Concerning the first questd@p

88 SeeCanadaSubmission on the Amicus Petitions (28 May 2001)4-25; and UPS
Corporation: Submission on the Amicus Submission (28 May 2001), 1 12.

89 SeeAmicus Petitions by the Canadian Union of Postal Workers and the Council of
Canadians (8 November 2000)46-48; Amended Amicus Petitions by the Canadian
Union of Postal Workers and the Council of Canadians (10 May 2p119;20.

90 UPS(decision on petition), T 2&eethe comment of &R, B.,L’entrée de la société
civile dans l'arbitrage..., p. 342.
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participation represents a procedural enhancement in terms of
legitimacy only if the relevanfiGOs are themselves legitimate
advocates of a public cause. Indew@0Os are easily constituted

and can sometimes be manipulated either by the State or by private
corporations providing funds. Moreover, in order to particigates

need to be representative and competent. Good faith cannot
compensate for the lack of expertise. As to the second question, the
general practice in mixed arbitrations is to liamticusparticipation

to the filing of written briefs. In this connection, thS case

represented a clear innovation in that the parties agreed to make the

proceedings open to the publicThis is still another manifestation

of the trend towards increased transparency in investment
arbitrations. However, as discussed next, public hearings remain
for now limited to theNAFTA (UNCITRAL) context.

3.4. THE ICSID CoNTEXT

After MethanexandUPSthe question arose of whether the practice
of amicusintervention would reach other contexts as well, in
particular arbitrations undécSID rules. The orders issued by the
arbitral tribunals inVivendi and Interaguahave answered this
question affirmatively? In doing so, these orders strike a careful

91 SeedcCsID News Release, July 25 2002.

92 Before these two orders, however, a petition requesting “all rights of participation
accorded to other parties” and subsidiarily the statasafi curiag(with essentially
the same rights claimed in the Vivendi and Interagua cases) had been filed, on August
28 2002, by severalGOs and individuals in Aguas del Tunari S.A. v. Republic of
Bolivia, suprafootnote 3. The tribunal rejected the petition unanimously, as expressed
in a letter of the President of the tribunal, Professor David Caron, dated 29 January
2003. Although the letter does not expressly distinguish this primary petition from
the subsidiary one of interveningasici curiag it seems to do so implicitly when
it states: “In particular, it is manifestly clear to the Tribunal that it does not, absent the
agreement of the Parties, have the power to jamrapartyto the proceedings; to
provide access to hearingsian-partiesand a fortiori, to the public generally; or to
make the documents of the proceedings public” (Italics added). However, the tribunal
seems to leave theSID door open when it adds: “... the Tribunal is of the view that
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balance between the need for public legitimacy and the respect of
party consent, setting a framework for the analysis of the many
conflicting issues that arise in the contexaoficusintervention.
Here, we will discuss this framework in light of the elements
presented so far.

Both theVivendiandinteraguaare governed bizSIDrules and,
except for the orders on the petitions for participatioaragus
curiae, the proceedings remain confidential. The two orders where
made public by consent of the parties to the disputes. In both cases
the composition of the tribunal is the sdtn&he two cases involve
concessions granted to foreign investors to run public water and
sewage systems serving millions of people in Argentina. As such,
the cases raise not only environmental considerations but also
important questions of human riglitsA number oNGOs™ filed
petitions for participation ammicus curiaen the two cases.

there is not at present a need to call withesses or seek supplementary non-party
submissions at the jurisdictional phase of its waYk. hold this view without in
anyway prejudging the question of the extent of the Tribunal's authority to call
witnesses or receive information from non-parties on its own initfatitedics

added). This latter seems a direct (though implicit) reference to the preceding decisions
in the WTO andNAFTA (UNCITRAL) contexts.

93 President: ProfedwaLp W. Salacuse; Arbitrators: Profa@rieLLE KAUFMANN-K OHLER
and Prof. Boro NIKKEN.

94 In particular the right to water. An explicit reference to water is made in a number of
international treaties. See article 14(2)(h) of the Convention on the Elimination of All
Forms oDiscrimination against Women; article 24.1(2)(c) of the Convention on the
Rights of the Child; article 14(2)(c) of tiidrican Charter on the Rights and Welfare
of the Child; articles 20, 26, 29 and 46 of the Geneva Convention on the Treatment
of Prisoners of War; articles 85, 89 and 127 of the Geneva Convention on the
Protection of Civilian Persons in Times of War; articles 54 and 55 of the Additional
Protocol to the Geneva Conventions on the Protection of Victims of International
Armed Conflict; articles 5 and 14 of the Additional Protocol to the Geneva Conventions
on the Protection of Victims of Non-international Armed Conflict. There is also a
General Comment (No. 15) adopted by the UN Committee on Economic, Social and
Cultural Rights at its twenty-ninth session in November 2002 Qjoc. E/C.12/
2002/11), interpreting articles 11 and 12 of the International Covenant on Economic,
Social and Cultural Rights. For further details see: Center on Housing Rights and
Evictions, Legal Resources for the Right to Water. National and International Standards,
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The orders deciding the petitions in each case displays a similar
structure. After identifying three different components of each
petition, namely the requests for authorization to attend the hearings
and make oral presentations, to submit written briefs, and to access
the parties’ submissions, the tribunal addressed each component
separately. We will discuss them in the same order.

Access to hearings The first issue addressed was whether
petitioners could be authorized to attend the hearings and make oral
presentation®. Petitioners cited thiglethanexandUPSprecedents
in which the parties had agreed to open the procedures to the public.
In bothVivendiandinteragua the tribunal rejected the request on
the basis of the express wording of article 32(2) ofI@®&D
Arbitration Rule<’ The tribunal found that, under article 32(2), it
could only authorizamicusparticipation with the consent of both
parties and, given the claimants’ refusal, it had no authority to grant
the request:

January 2004. For a discussion of the right to water in the context of investment
disputes, seemPersoN L.E., Gray, K.R.,International Human Rights in Bilateral
Investment Treaties and in Investment Treaty Arbitratfgril 2003, Research
paper prepared by the International Institute for Sustainable Developppera4-

32.

95 In Vivendi, the relevamiGOs were: Asociacion Civil por la Igualdad y la Justicia
(AC1J), Centro de Estudios Legales y SocialegLS), Center for International
Environmental LawIEL), Consumidores Libres Cooperativa Ltda. de Provision
de Servicios de Accion Comunitaria, and Unién de Usuarios y Consumidores. In
Interagua, the relevamGOs were: Fundacion para el Desarrollo Sustentable, as
well as Professor iIBarbo lenacio BELTrRamiNG, Dr. Ana Maria Herren, and Dr.

OMAR DARIiO HEFFEN

96 SeeVivendi (order)f14-7and Interagua (order), 1 5-8.

97 This provision states: “The tribunal shall decide, with the consent of the parties,
which other persons besides the parties, their agents, counsel and advocates, witnesses
and experts during their testimony, and officers of the Tribunal may attend the
hearings”.
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“(the tribunal) has no authority to exercise such power in opposition to a
clear directive in the Arbitration Rules, which both Claimants and
Respondent have agreed will govern the proceduré®...”.

This may also mean that, absent such specific wording, the consent
of both parties would not be required by any other source of legal
authority, such as customary law or general principles of law.

The May 2005 project to amer@SID Arbitration rules involved
a proposal to change this worditig-dad the envisioned proposal
been adopted, arbitral tribunals would have received the authority
to grantamiciaccess to the hearings, even upon the express refusal
from one or even all partié®. The tribunal would have been vested
with the power to promote the legal statusaoficus curiagas
recognized in previow TO andNAFTA (UNCITRAL) decisions,
to that of non-disputing parties or even parties to the proceedings.
In other words, an explicit marginalization of the parties’ consent
would have been operated, with the possible result of making ICSID
proceedings less attractive, at least for disputes with a strong political
or public dimension.

98 SeeVivendi (order), 1 6 and Interagua (order), 1 7, both using identical language.
Commenting on the conclusion of the Methanex tribunal, according to which a
difficulty would remain, undetNCITRAL, if a point was advanced by a petitioner
to which both parties were opposed, Brigittess noted: Pour ma part, je ne vois
pas qu'il puisse y avoir un raisonnement juridique different, selon qu’une seule ou
les deux Parties s'opposent a la production de mémdiagsicus curiae”l’entrée
de la société civile dans I'arbitrage., p. 340.

99 The full text of the amended article 32(2) would have read: “After consultation with
the Secretary-General and with the parties as far as possible, the Tribunal may allow
other persons, besides the parties, their agents, counsel and advocates, witnesses and
experts during their testimony, and officers of the Tribunal, to attend or observe all or
part of the hearings. The Tribunal shall for such cases establish procedures for the
protection of proprietary information and the making of appropriate logistical
arrangements'SeeSuggested Changes to the ICSID Rules and Regulaforising
Paper of thaCsID Secretariat 12 May 2005, p. 10.

100 The explicative note tried to minimized this transfer of power pointing out that: “...
consultation with the parties would ensure that any objection of concern they may
have will be taken into account by the tribunal in considering whether to allow any
third parties to attend or observe the hearing&n
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In the language that eventually prevailed, article 32(2) states:

“Unless either party objects, the Tribunal, after consultation with the
Secretary-General, may allow other persons ... to attend or observe all or
part of the hearings ..*!

Thus, each party to the proceeding reserves &¥emgainst the
participation of aramicus curiago the oral proceedings. While
this solution will probably come under criticism from actiN&tOs,
it does not appear disproportionate in the lightN&FTA
(UNCITRAL) practicel®® From the perspective of the conflict
between public legitimacy and consent, apart from a stronger
emphasis on procedural arrangements, it is hard to see what the
new wording adds to the former situation. As a matter of fact, one
could even argue that in its present state article 32(2) is more
restrictive than before, for it explicitly reserves “the protection of
proprietary or privileged information”, an issue that under the former
rule would have been subject to interpretation by the tribunal. In
any case, it is not in this respect thiatendiandinteraguabreak
new ground, but rather with respect to the admissibility of written
submissions.

Power to authorizamicus curiaeriefs— Concerning the second
issue, the tribunal distinguished two questions: whether it had the
power to authorizemicussubmissions and, if so, under which

101 Article 32(2) of theCSIDRules of Procedure for Arbitration Proceedirfgs amended
and effective April 10 2006). The full text of article as amended reads: “Unless either
party objects, the Tribunal, after consultation with the Secretary-General, may allow
other persons, besides the parties, their agents, counsel and advocates, witnesses and
experts during their testimony, and officers of the Tribunal, to attend or observe all or
part of the hearings, subject to appropriate logistical arrangements. The Tribunal
shall for such cases establish procedures for the protection of proprietary or privileged
information.”

102 This interpretation is confirmed by the French and Spanish word®eysf: i 'une
des parties s'y opposesr “Salvo objecién de alguna de las partes

103 Which requires the consent of both parties to open the hearings to the public.
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conditionst®* The first question has both procedural and theoretical
implications. The tribunal first noted that no previ@&ID tribunals

had adjudicated a similar petitiéfi.It then definecimicus curiae

as:

“... anonparty to the dispute ... ‘a friend’ (offering) to provide the court or
tribunal its special perspectives, arguments or expertise on the dispute,
usually in the form of a writteamicus curiaebrief or submissiori®,

It thus acknowledged thamici may play the role of advocates
for a particular cause, a point that had already been asserted in the
UPScase, in which the Canadian associations had first sought to
act as parties before turning to tmicusstatus as a subsidiary
alternative®’

This characterization has implications on whether admitting
amicusbriefs is a “question of procedure” in the sense of article 44
of theICSID Convention. article 44, in relevant part, provides:

“If any question of procedure arises which is not covered by this Section or
the Arbitration Rules or any rules agreed by the parties, the Tribunal shall
decide the question”.

Whether admittingamicusbriefs constitutes a question of
procedure or not depends, admittedly, upon the scope of intervention
granted t@amici curiae rather than merely on the terminology used.
The decision addressed this point at three levels. First, as discussed

104 SeeVivendi (order), 19 and Interagua (order), T 10.
105 Seevivendi (order), 1 9.
106 SeeVivendi (order), 1 8 and Interagua (order), 1 9, both using identical language.

107 SeeAmicus Petition, § 1, stating: “1. The purpose of this petition is to request: (i)
standing as parties to any procedures that may be convened to determine the claim
made by United Parcel Service of America, Inc (UPS) in this matter; 2. in the
alternative, should the status as party be denied to one or both Petitioners, the right to
intervene in such proceedings in accordance with the principles of fundamental
justice ...".
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before, both decisions refused to gnaGiOs the request to attend
oral proceedings and make oral presentations, thus introducing a
clear limitation on their scope of intervention. Second, the tribunal
also noted thaamici have traditionally been considered
nonparties® citing Methanexto support its view?® Third, the
tribunal set a number of conditions for amicusbrief to be
admissible. Despite the relevance of these elements, the tribunal’s
conclusion as to the procedural nature of the question seems
somewhat hasty. Itis entirely based on the premise that:

“At a basic level of interpretation, a procedural question is one which relates
to the manner of proceeding or which deals with the way to accomplish a
stated end”,

adding that

“The admission of ammicus curiaesubmission would fall within this
definition of procedural question since it can be viewed as a step in assisting
the Tribunal to achieve its fundamental task of arriving at a correct decision
in this case™°.

However, other acts would fit within this broad definition of a
procedural question as weélt.

108 SeevVivendi (order), 113 and Interagua (order), { 13.

109 The tribunal further refersto: “... practicedefTA, the Iran-United States Claims
Tribunal, and the World Trade Organization” on the admissiamifus curiae. See
Vivendi (order), 1 15 and Interagua (order), 1 15. This general assertion implicitly
refers to the cases discussed before. No reference whatsoever is made to either the
restrictive practice of the International Court of Justice, or to that of the European
Court of Justice, or, still, to any of the International Courts specialized in human
rights.

110 SeevVivendi (order), T 11 and Interagua (order), 1 12, both using identical language.

111 Such as allowing other persons to attend or observe all or part of the hearings when
the objections of one or more parties appear “unreasonable” in light of the tribunal’s
fundamental task of arriving at a correct decision.
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In addition, the reference to a “correct decision in this case”
raises the broader theoretical issue of what should we understand
by the term “correct”. Should the decision be correct: for the parties?
for the public? for the overall arbitration regime? At issue is the
underlying dilemma between public legitimacy and party consent.
The best decision for the parties in a particular case may not be the
best for the arbitration regime as a whole. A party may indeed prefer
to keep public concerns out of the arbitral proceeding, which in
turn would affect the public perception and thus the legitimacy of
such proceedings. At the risk of opening Pandora’s box, one may
ask what should be the overall role of arbitrators. Should they behave
as policy-makers, worried about the overall evolution of the
investment regime, when deciding a case? We do not intend to
address this theoretical issue here. Suffice it to recall that one of the
reasons why investors find arbitration proceedings particularly
attractive is that such proceedings are tailored to the specific needs
of the parties. This is not to say that arbitrators should never take
into account broader policy considerations, which they already do.
However, excessively enlarging this dimension of adjudicatory
proceedings may lead arbitrators to very deep waters that even
national judiciaries find hard to navigate.

This latter point leads us to the main contribution of the two orders,
namely the attempt by the tribunal to strike a detailed balance between
public legitimacy and party consent by setting conditionarfacus
participation''® The legal grounding of these conditions is, however,
unclear. The tribunal simply notes that its approach is based

112 The literature focusing on the implications for judicial legitimacy of taking policy
stances is extremely vast, with some major differences whether this issue is addressed
in a common law context or in a civil law one. For a useful discussion of the different
points of tension featuring eminent magistrates semngR, R., BRever, S. eds.,
Judges in Contemporary Democracy: An International Conversatiew York
University Press, New York, 2004.

113 SeeVivendi (order) 1117-29 and Interagua (ordef)j17-34.
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“... on a review ofamicuspractices in other jurisdictions and for&*.

This vagueness can perhaps be explained by the tribunal’'s
reluctance to clearly state the formal legal source of these conditions,
and this for different plausible reasons. One such reason would be
that, as discussed before, not all internatido favor amicus
intervention. Another reason would be that, as a raeicus
intervention is unknown to legal orders based on the civil law
tradition. It would therefore not be an easy exercise to ground these
conditions on the existence of either international customary law or
general principles of law® One is thus left to assume that these
conditions are mainly derived from therO Appellate Body’s report
in the European Communities — Asbestosd the decision in
Methanex'®

The tribunal identified three conditions fomicusintervention:

“a) the appropriateness of the subject matter of the case; b) the suitability of
a given non-party to act asnicus curiaén that case; and c) the procedure
by which theamicussubmission is made and considet&d”

Concerning the first condition, the tribunal notes that:

“Courts have traditionally accepted the interventiorawificus curiaein
ostensibly private litigation because those cases have involved issues of
public interest and because decisions in those cases have the potential,

114 SeeVivendi (order), 1 17 and Interagua (order), § 17, both using identical language.

115 Both sources require some degree of generality, which is excluded when a important
part of the States (or legal orders) concerned do not accept the rule or principle in
guestion. On the conceptual aspects of these two sourcessm$J.A. ,Fuentes
del derecho internaciongPlatense, Buenos Aires, 1973RrBeris, J.A.,La formacion
del derecho internacionalbaco, Buenos Aires, 1994.

116 As well as Methanex’s suites, such as the alreadyNMETA FTC's Statement on
non-disputing party participation.

117 Vivendi (order), 1 17.
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directly or indirectly, to affect persons beyond those immediately involved
as parties in the casé®.

This reminds us of the very origins of #raicus curiagnstitution
in a legal context such as the common law, where the rule of
precedent made individual rulings applicable to other cases as well.
In the two decisions at hand, it was the water supply of millions of
people that was at stake One may wonder however whether
there is any investment dispute concerning the exercise of the State’s
regulatory powers where such a public dimension would be absent.
A set of criteria thus appear necessary to determine when the public
component of the dispute would invignicusintervention or,
conversely, when such intervention would be excluded by the
predominantly private character of the dispeitd@.he tribunal further
added thaamicusparticipation would have:

118 SeeVivendi (order), 1 19 and Interagua (order),  18. Compare to the wording used
in the relevant parts of therC's Statementparagraph B point 6: “(b) the non-
disputing party submission would address matters within the scope of the dispute;
(c) the non-disputing party has a significant interest in the arbitration; and (d) there is
a public interest in the subject-matter of the arbitration”. Compare also to the less
clear mention made by theTO AB'’s decision in theAsbestos casparagraph 52
point 3. An application for leave to file such a written brief shall: “(d) specify the
nature of the interest the applicant has in this appeal ... (e) identify the specific issues
of law covered in the Panel Report and legal interpretations developed by the Panel
that are the subject of this appeal, as set forth in the Notice of Appealg135/8)
dated 23 October 2000, which the applicant intends to address in its written brief.”

119 The tribunal considered that: “The factor that gives this case particular public interest
is that the investment dispute centers around the water distribution and sewage
systems of a large metropolitan area, the city of Buenos Aires and surrounding
municipalities. Those systems provide basic public services to millions of people and
as a result may raise a variety of complex public and international law questions,
including human rights considerations. Any decision rendered in this case, whether
in favor of the Claimants or the Respondent, has the potential to affect the operation
of those systems and thereby the public they serve”, Vivendi (order), § 19 and
Interagua (order), 1 18, using similar language.

120 Possible approaches could be derived from some countries’ methodology to
distinguish private claims from public claims, such as it is made in Switzerland, to
name but one jurisdiction.
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“... the additional desirable consequence of increasing the transparency of
investor-state arbitratior®

The more the dispute involves a public dimension, the more the
intervention ofNGOs appears beneficial, at least insofar as these
organizations are capable of “legitimising” the proceeding. This leads
to the second condition.

The tribunal summarized the requirements of the second condition
saying thaamicusbriefs would only be admitted from:

“persons who establish to the Tribunal's satisfaction that they have the
expertise, experience, and independence to be of assistance in thi#.case”

It was not clear whether this wording involved a cumulative
requirement or was rather indicative. Two main elements appear
important in this respect. First, as its predecessors, the tribunal paid
particular attention to the independence of Ki®O concerned,
focusing in particular on:

“a. The identity and background of the petitioner, the nature of its
membership if it is an organization, and the nature of its relationships, if
any, to the parties in the dispute”.

Among these relationships, NGOs must prove that they have
not:

c. ... received financial or other material support from any of the parties or
from any person connected with the parties in this é&se”

121 SeeVivendi (order), 1 22 and Interagua (order), § 21.
122 SeeVivendi (order), 1 24 and Interagua (order), 1 23.

123 SeeVivendi (order), 1 25. CompareWwrO AB's Decision (Asbestos), 1 52 point 3.
An application for leave to file such a written brief shall: “(c) contain a description of
the applicant, including a statement of the membership and legal status of the applicant,
the general objectives pursued by the applicant, the nature of the activities of the
applicant, and the sources of financing of the applicant ... (g) contain a statement
disclosing whether the applicant has any relationship, direct or indirect, with any
party or any third party to this dispute, as well as whether it has, or will, receive any
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Second, the tribunal made it clear thaticusintervention was
only justified if theamicuscould contribute something specific. The
termsexperiencendexpertisaused in the aforementioned quotation
leave however considerable room to accommodate different types
of organizations and/or individuals. In all events, applications for
amicusstatus must state:

“b. The nature of the petitioner’s interest in the case ... (and) ... d. The
reasons why the Tribunal should accept petitiorsriEuscuriae brief"24

In line with the precedindlAFTA case law, this would tend to
excludeamicussubmissions on jurisdictional questions, for which
the tribunal and the parties can provide the expertise required and
no special perspective appeprsna facierelevant?® This also

assistance, financial or otherwise, from a party or a third party to this dispute in the
preparation of its application for leave or its written bri8Bealso the conditions set

in the relevant parts of thi& C's Statement] B point 2: “(c) describe the applicant,
including, where relevant, its membership and legal status (e.g. company, trade
association or other non-governmental organization), its general objectives, the nature
of its activities, and any parent organization (including any organization that directly
or indirectly controls the applicant); (d) disclose whether or not the applicant has any
affiliation, direct or indirect, with any disputing party; (e) identify any government,
person or organization that has provided any financial or other assistance in preparing
the submission”.

124 SeeVivendi (order), 1 25. CompareWwrO AB's Decision (Asbestos), 1 52 point 3.
An application for leave to file aamicusbrief must: “(f) state why it would be
desirable, in the interests of achieving a satisfactory settlement of the matter at issue,
in accordance with the rights and obligationg/afo Members under the DSU and
the other covered agreements, for the Appellate Body to grant the applicant leave to
file a written brief in this appeal; and indicate, in particular, in what way the applicant
will make a contribution to the resolution of this dispute that is not likely to be
repetitive of what has been already submitted by a party or third party to this dispute”.
Compare also to the condition set in the relevant part afttais Statement{ B
point 6, stating that the Tribunal will consider the extent to which: “(a) the non-
disputing party submission would assist the Tribunal in the determination of a factual
or legal issue related to the arbitration by bringing a perspective, particular knowledge
or insight that is different from that of the disputing parties.”

125 SeeVivendi (order), 1 28 and Interagua (order), § 27.
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seems consistent with the view of the tribunaguas del Tunari
v. Bolivia'?®

As to the third and final condition, namely the procedural
modalities for themicusintervention, they were not laid out in the
orders, on the ground that it was too early in the procedure to make
determinations on this poit.

The Interaguaorder includes a useful additional sectf®nn
which the tribunal analyses whether the conditions of relevant
expertise, experience and independence are met by the four
petitioners of the case. The tribunal concludes that it has not been
offered enough information to consider the four petitioners suitable
amici curiae It is stated, among others, that for such determinations
to be made, the tribunal needs specific information on the nature
and size of the organizations’ membership, the qualifications of their
leadership, their staff’'s expertise and the activities in which they
have engaged. In the case of individuals, detatledicula
vitae may serve to determine whether they possess the relevant
expertise and experieriée Moreover, detailed information on the
professional and financial relations of both organizations and
individuals must also be providéd.

One important question that may arise in this context is how to
deal with the diverse reality of potentamici. Indeed, if only
prestigious and well-establish&isOs were to be recognized as
having enough experience and expertise to intervene, then a number

126 The tribunal’'s President emphasizes, in his letter of January 19 2003, that: “the
Tribunal is of the view that there is not at present a need to call witnesses or seek
supplementary non-party submissianghe jurisdictional phase of its wdritalics
added). But, the precise scope of this assertion is not totally clear.

127 SeeVivendi (order), 11 30-32 and Interagua (order), 1 28.

128 Section IV, under the heading “Whether Petitioners Qualify as Approfrate
Curiaein This case”, Interagua (order), 1 29-34.

129 Sednteragua (order), T 30.
130 Id., 1 32.

Int. Law: Rev. Colomb. Derecho Int. Bogota (Colombia) N° 8: 231-274, junio-noviembre de 2006



HUMAN RIGHTSAND INVESTMENT ARBITRATION 269

of particular questions to which subi®Os do not grant priority
would be overlooked. One may also wonder what treatment should
be granted tdiGOs or even Intergovernmental Organizations that,
despite being entirely funded by States, are nevertheless substantially
independent. At the margin, almost no intergovernmental
organization would be able to endorse the position, for instance, of
the United States, for théSis the largest fund provider of most of
these organizations, and that would create a conflict of interest. A
case-by-case methodology may thus be necessary to tackle the
diversity of the practice. Such a methodology may in turn introduce
more uncertainty and variation from one arbitration to anéther.
And even if such a methodology could be applied in a fairly
consistent manner, it would require a substantial investment from
the tribunal to understand the specificities of each case and from the
parties to fund such effort.

Access to documentation The third request made by the

petitioners was to have access to the submissions made by the parties.

Such access, it was argued, is a necessary requirement for
meaningful and effectivamicusintervention. So far, the tribunal

has avoided making any determination on this i§8u&hile prima
facietheNGOs may seem to have a point, from a legal perspective
there are at least two powerful arguments that would go against
granting such access. First, @asici curiaehave been carefully
distinguished from parties, they are not entitled to the array of rights
that may be derived from the fundamental right of defense. Thus,
legally speaking, theamicus position is not harmed if

the documentation of the case remains confidential. Second, even if
the tribunal were eventually led to gramhici curiaea broader
scope of intervention, such as attending public hearings and making
oral presentations, the newly amended article 32(2) aCB®

131 Inconsistency is a widely recognized problem in field of international arbitration.
Among the possible solutions that have been consider, one may recall the proposals
for the creation of an appellate level within t88ID context.

132 SeeVivendi (order), 11 30-32 and Interagua (order), 11 35-37.
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Arbitration rules suggests that the tribunal must in all events grant
“protection of proprietary or privileged information”. This runs afoul
the argument supporting increasing access to documents.

CONCLUDING REMARKS

Inarecent conference organized at Harvard Law SEhdatusing

on currentissues in investment arbitration, a practitioner suggested
thattheamicus curiaphenomenon has been and will remain “onthe
fringe” rather than “in the mainstream” of international arbitration.
He gave many reasons for this, including the lack of public interest
in disputes, the insufficient determination and resourde&0k to

lead the trend and the limited power and/or will of arbitral tribunals
to accept submissions (in NOMAFTA, ICSID or US BIT cases).

Of course, one cannot easily assess whether this prediction will
accurately descrikemicusintervention in the years to come. There
are, however, a number of signs that point in the opposite direction.
At the outset, one should not underestimate the determination of
NGOs to drive this change. In the worldNGOs, there are many
incentives other than purely altruistic motives that mayl&ads
to seek more participatioRGOs need visibility to survive and grow.
This is especially true of small and emerght@Os, for whom
visibility is equated with credibility, which in turn means increasing
access to resources. For these organizations, acangesuriae
in investment disputes may be a relatively simple way of improving
their credibility while, at the same time, receiving a quality seal,
given the demanding conditions set by the tribunals for the
admissibility ofamici curiae If this were to be the case, the@O
participation would elicit not only greater public attention but also
greater resources, and thus increased determination.

133 International Investment Law at a Crossroa@®nference organized by Harvard’s
International Law Society, March 3 2006. Semi#ouK, L., FkaR, R., Sicco, S.,
VIRUALES, J., International Investment Law at a Crossroads: Conference Report, in
Stockholm International Arbitration Reviewnl. 1/2006.
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Concerning, second, what the aforementioned practitioner
describes as the limited power and/or will of arbitral tribunals to
admitamicusparticipation, this can very swiftly change. One clear
illustration of how quickly the fire may propagate is given by the
ease with which tribunals operating untd&CITRAL andICSID
have connected the scopes of article 17.9 oiMhe DSU,article
15(1) of theUNCITRAL rules, and article 44 of theCSID
Convention, in order to assert the power to authoaimécus
submissions.

Third, and perhaps most importantly, there seems to be
substantial awareness on the part of not only arbitrators but also
public officials and investors that more legitimacy is required in
investment arbitration. The frank encouragements given to this
stance in th&avTO, NAFTA andICSID contexts are clear signs
of this attitude. Moreover, investors may come to acknowledge,
as they did in the context of corporate social responsibility, that
they are now operating in an environment increasingly affected
by social activism. In such an environment, some form®D
participation may help preserve investment arbitration as a viable
method to solve their disputes with host States.

In the next years, arbitral tribunals may be called to strike delicate
balances between the consent of the parties and considerations of
public legitimacy. The decisions in tiezendiandinteraguacases
offer, in this context, two remarkable attempts at maneuvering
between the Scylla of public legitimacy and the Charybdis of secrecy.
As such, they are part of a broader body of experimental “research”
on how to reconcile private interests with the public good.
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