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Abstract:

is research paper analyzes the sufficiency of the economic implications of couples’ relationships regulation for same-sex couples 
aer both marriage and unmarried cohabitation laws were judicially extended on these family forms in Colombia. I start describing 
the existing regimes for these marital relationships in Colombian law and how heterosexuality and economic dependence are 
embedded inside the regulations’ origins and current developments. en, I identify the categories that show slight differences 
between same-sex and opposite-sex couples like the likelihood of having children and its impact on caregiving distribution, the 
domestic tasks allocation and the existing gender differences in access to the labor market and the income disparity. Based on 
these differing features and a theoretical framework that warns about sameness discourses that obscure the differences between 
gay, lesbian, and straight families, I critically analyze some empirical studies conducted in Colombia that reveal existing differences 
between heterosexual and homosexual households. is analysis invites future research to gather the absent data in Colombia 
concerning same-sex families to bring proposals of legal interpretation and law reform that are better equipped for all family forms. 
Keywords: Same-Sex Couples, Opposite-Sex Couples, Marriage, Unmarried Cohabitation, Economic Effects, Economic 
Dependence, Private Autonomy, Default Economic Regimes for Couples’ Relationships, Economic Disparities.

Resumen:

Este trabajo de investigación analiza la suciencia de las implicaciones económicas de la regulación de las relaciones de pareja para 
parejas del mismo sexo, luego de que tanto las normas relativas al matrimonio como a la unión marital de hecho se extendieran 
judicialmente a estas formas familiares en Colombia. Comienzo describiendo los regímenes existentes para estas relaciones de pareja 
en el derecho colombiano, y cómo la heterosexualidad y la dependencia económica están incrustadas en los orígenes y desarrollos 
actuales de tales regulaciones. Luego, identico las categorías que muestran ligeras diferencias entre parejas del mismo sexo y del 
sexo opuesto, como la probabilidad de tener hijos y su impacto en la distribución del cuidado, la asignación de tareas domésticas 
y las diferencias de género existentes en el acceso al mercado laboral y a la disparidad en los ingresos. A partir de estos rasgos 
diferenciadores y de un marco teórico que advierte sobre discursos de igualdad que oscurecen las diferencias entre familias de gais y 
lesbianas, y las de heterosexuales, analizo críticamente algunos estudios empíricos realizados en Colombia que revelan diferencias 
existentes entre hogares heterosexuales y homosexuales. Este análisis invita a futuras investigaciones a recopilar los datos ausentes en 
Colombia sobre las familias conformadas por parejas del mismo sexo para aportar propuestas de interpretación jurídica y reforma 
legal que estén mejor equipadas para todas las formas de familia.
Palabras clave: parejas del mismo sexo, parejas de sexo opuesto, matrimonio, unión marital de hecho, efectos patrimoniales, 
dependencia económica, autonomía privada, regímenes supletivos para las relaciones de pareja, desequilibrios económicos.

Introduction

is research paper critically analyzes social empirical studies that describe the differences between
the economic relations of same-sex and opposite-sex couples aer the achievement of formal equality
in Colombia to evaluate whether heterosexually conceived marriage and unmarried cohabitation law
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results sufficient to regulate same-sex couples’ relationships. I confront Colombian legislation and its
conceptual background with some empirical studies conducted in the country that describe heterosexual and
homosexual couples’ distribution of monetary and non-monetary tasks inside and outside the household. I
use some foreign scholarship as theoretical reference in my analysis, particularly that which has developed
similar studies abroad and is cited in domestic writings. My aim is to uncover some inconsistencies between
the regulations’ purposes as heterosexually conceived and its coherence when governing homosexual couples’
relationships. ese apparent inconsistencies justify my claim that the extension of opposite-sex couples’
relationships’ economic effects to same-sex couples may result insufficient in some respects for these types of
relationships considering the existing differences between homosexual and heterosexual households.1 For this
analysis, I use the Cambridge Dictionary denition of the term sufficient to analyze the interaction between
the legal regulations and the empirical data.2

Regarding the theoretical approach I use here, one part of queer activism criticized the extension of
marriage or marriage like institutions to same-sex couples in several latitudes during the processes leading
to the legal recognition of these unions in Western countries.3 eir objection laid on three main features:
rst, the extension of patriarchal gendered structures embedded in marriage law that characterized man and
woman in caregiving and breadwinner roles and that such specialization would result reinforced through
extending these rules on gay and lesbian couples. Second, the intervention of the state in the private life of
individuals who preferred to keep the eyes of public officials outside of their households, and, nally, the
increase in segregation that normalization of certain same-sex couples could do to those who opted for other
ways of relating outside of the state-sanctioned couple.4 ese concerns lost their ght into LGBT activism
since they did not sell the bourgeois, middle class, heterosexual like family that could push forward the gay
and lesbian rights campaign.5 ese sameness discourses that pictured homosexual couples as heterosexual
ones for whom a denial of rights resulted in an illegitimate discrimination served as argumentative basis for
LGBT rights’ judicial recognition in Colombia.6

In brief, aer lobbying at the Colombian Congress failed and once certain attempts through constitutional
actions were rejected before the Constitutional Court, strategic litigation found a way to change the current
law so that it could embrace same-sex couples’ relationships.7 is process, however, did not include research
questioning whether the current legal framework over the economic implications for married and unmarried
couples t properly these new family forms.8 erefore, once the family law regulations were transposed on
gay and lesbian couples, one remaining query was if the differing characteristics of homosexual couples could
redene certain aspects of marriage in the same way that heterosexual couples did.9 Building on the prior work
of family and constitutional law scholars in the United Kingdom, the United States and Canada, I critically
analyze if Colombian family law regulations sufficiently t same-sex couples’ relationships. is analysis aims
to expose how by extending couples’ regulations, we reinforced our traditional understandings of marriage
and unmarried cohabitation law for all couples. I also want to show how by exploring inside same-sex unions’
characteristics, we could contribute to reshaping these regulations in accordance with contemporary ways
of relating as a couple while attending to power imbalances and vulnerabilities inside couple relationships.10

I delve particularly into the heterosexual gender role specialization and the economic dependence thereby
associated that is embedded in the economic consequences of couple relationships inside the family law.11

To carry out this endeavour, I employ both legal doctrinal and socio-juridical methodologies to analyze
regulations, legal scholarship, and other social sciences materials. I develop this paper in the following
structure: I begin describing the current marriage and unmarried cohabitation laws and their extension
onto same-sex couples. en, I expose the features of dominant heterosexuality and economic dependence
rooted into the economic implications of couple relationships. In the third section, I critically analyze some
foreign experiences evaluating empirical data on same-sex couples’ regulations from a literature review and
use that information in analyzing some empirical studies conducted in Colombia that reect some differences
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between same-sex and opposite-sex couples’ economic lives. Finally, I provide some conclusions that invite 
future research and legal reform to debate how family law regulations should better respond to both same-
sex and opposite-sex couples’ contemporary dynamics.

Understanding the economic effects associated with couple relationships
inside the family law

Some reference to the economic implications of couple relationships in Colombia is necessary to locate 
the main features of the regulation that were extended to same-sex couples and how a judicial decision 
based on the idea of sameness considered this new family model characteristics in the process. Accordingly, 
this section briey describes these legal institutions in Colombian family law to show how the family law 
currently regulates a mutually dependent couple with a presumption of property sharing and a limited scope 
to the exercise of private autonomy. en, I expose how these norms were judicially extended on same-sex 
unions based in part in the ability to assimilate them with heterosexual couples. I use the term ‘economic 
implications’ to depart from the traditional approach that domestic scholarship employs when categorizing 
the legal effects of couple relationships.12 e traditional approach generally distinguishes between personal 
and patrimonial effects of marriage and unmarried cohabitation law.13 On one hand, the personal effects refer 
to those obligations that arise from a couple relationship such as the duties of cohabitation (permanence and 
a community of life in unmarried cohabitation), delity (singularity for de facto spouses), mutual aid, and 
support.14 These mentioned norms are rules of public order under Colombian law which means that 
neither married nor de facto spouses can stipulate against these regulations.15

e patrimonial effects, on the other, include the rules governing the partnership of movables and gains 
inside marriage and the partnership of gains in unmarried cohabitation. ese legal regimes produce effects 
aer marriage or 2 years of unmarried cohabitation if spouses do not agree otherwise. Spouses can exclude 
or modify through marital agreements these legal regimes’ effects before getting married for marriage and 
prior to starting the cohabitation or before 2 years of cohabitation have elapsed for unmarried cohabitants.16 

I use the category of economic implications in this text to include the legal institutions that whether being 
traditionally categorized either as personal or patrimonial effects of couple relationships have economic 
consequences for married or de facto spouses. ese regulations oblige one spouse to provide maintenance 
for the other even aer a relationship breakdown, may produce changes over the ownership of property, and 
determine the responsibility for debt between spouses and with third parties.

I refer then to two economic implications: rst, the spousal support (obligación alimentaria entre cónyuges
o compañeros permanentes) that emanates from the legal duty of mutual aid and support, and as developed
by recent decisions of the Civil Section of the Colombian Supreme Court the constitutional principle of
solidarity. Second, the regime over the marital property that can be either xed through marital agreements or
governed by the default regimes regulated in the Civil Code. ese regulations are relevant when distributing
the couple’s nances along with the relationship and allocating rights to each former spouse at dissolution.
ey also promote certain economic relations between spouses as they play a crucial role in how spouses take
economic choices during their time in a couple relationship.17

All in all, the distribution of family property, the common debt emanating from the household and
children maintenance, and the right to spousal support determine the economic relations of spouses during
the relationship and the result of it at the breakdown. ese implications determine whether there is a fair
balance and substantive justice when allocating the rights and obligations at dissolution and liquidation
proceedings. I focus only on rules that belong to the realm of family law (as private law) and not from other
elds such as tax law and administrative law where the family as a protected category carries certain legal
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implications. I also leave outside this analysis the regulations concerning the unseizable family property and
the limitations imposed on the disposition over the family household as these regulations neither affect the
ownership over the property at marital breakdown nor impose monetary allocations between married or de
facto spouses.

e next sections develop the current normative framework regulating spousal support and family
property in Colombian law.

Mutual aid and support between spouses

e obligation to provide mutual aid and support between spouses was initially regulated under Article 179
of the Colombian Civil Code that provided that the husband owed to procure all the necessary means for his
wife’s maintenance according to his economic capacity while the wife had the same obligation if the husband
had no property. As Roberto Suárez Franco recalls, this regulation changed its original philosophy when
the President exercising legislative powers enacted the Decree 2820 of 1974 that reaffirmed formal equality
between men and women inside marriage.18 e second part of Article 2 of this last regulation currently
provides that: “Both spouses should contribute to the domestic needs in proportion to their capacities.”19

is reciprocal duty entails contributing the necessary means of livelihood for the family members including
spousal support (obligación alimentaria) and other non-monetary exigences such as providing affective and
moral support during marriage.20

e monetary side of mutual aid and support between spouses is dened in Article 411 of the Colombian
Civil Code that regulates who is obliged to provide support (alimentos). Article 411.1 regulates that a person
owes support to the married spouse and Article 411.4 provides spousal support for the innocent divorced
spouse that shall be paid by the guilty one and the same obligation for a spouse who is “separado de cuerpos”21

without guilt. Accordingly, spousal support persists if the marriage does, and it may continue aer divorce
or separación de cuerpos only in two exceptional circumstances. First, when a judge decides a contentious
divorce determining that one spouse is guilty under one or several subjective grounds contained in Article
154 of the Colombian Civil Code or whenever the divorce decree comes from an objective ground but there
is evidence supporting that one spouse was responsible for ending the matrimonial community.22 Second,
spousal support remains for both spouses when there is a separación de cuerpos mutually agreed and for the
innocent spouse if it is based on guilt grounds as per Article 165 of the Colombian Civil Code.

Regarding unmarried cohabitants, Law 54 of 1990 did not expressly provide support between de facto
spouses. Article 3 of that regulation uses a similar language to that of marriage’s duty to provide mutual
aid and support when it describes that “common efforts, aid, and support belongs to both de facto spouses
in equivalent proportions”. However, such wording describes which property belongs to the partnership of
gains, the marital property regime for unmarried cohabitants, instead of referring to an obligation between
de facto spouses to provide mutual support to each other.

Given this unjustied difference between married and unmarried spouses in terms of a legal regulation
requiring spousal support during unmarried cohabitation, the citizen Janeth González Romero presented a
legal suit claiming the unconstitutionality of Articles 411.1 and 411.4 before the Colombian Constitutional
Court on the grounds of unjust differential treatment between two family forms with equal constitutional
protection. e Court decided this case through Decision C-1033 of 2002 affirming that Article 411.1 was
constitutional only if it included the right of spousal support for the de facto spouse. As for Article 411.4,
the Court declared itself inhibited to decide as there was not coherent connexion between the grounds for
declaring a guilty spouse and as such ordering spousal support aer a divorce or separación de cuerpos in
marriage and the permanent separation of unmarried cohabitants where the notion of ‘the guilty spouse’ does
not apply.23
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Accordingly, both married and de facto spouses share the obligation to provide spousal support to each
other during the relationship. Only in marriage, there are some exceptions on sanction-based divorce and
separación de cuerpos where such obligations persist mostly as a punishment to the guilty spouse (I used
‘mostly’ because when both spouses agree to separate from bed and board, the obligation remains as they
both choose to keep the marriage valid, and no sanction is required in that case). e consequence of keeping
spousal support only during the relationship is that aer the breakdown, former married and unmarried
spouses stop having an obligation to secure the other one’s means of livelihood even if one of them leaves
marriage impoverished.

is situation led to numerous divorced spouses, oen women, who were separated of property or for
whom the family property distribution was not sufficient to procure their livelihood to end without any rights
to claim support from their former couples even if they had enough resources to provide it. In response to that,
the Civil Section of the Colombian Supreme Court developed a new interpretation of spousal support based
on the constitutional principle of family solidarity. Although the general rule is that this obligation persists
only during the marriage or unmarried cohabitation, in some cases, it shall continue aer the relationship
breakdown when there is a relevant need that demands monetary support from the former spouse considering
the specic facts of the case such as “the roles inside marriage” or “the future access to the labor market” of
former spouses.24

In consequence, the obligation to provide mutual aid and support between spouses derives, among
other reasons, from a logic in which spouses are economically interdependent subjects who specialize in
certain labours. Such specialization is oen associated with traditional heterosexual gender roles (caregiver-
breadwinner). us, in those households where one spouse becomes economically dependent on the other
for example for taking care of the common children, spousal support is a legal instrument that ensures the
maintenance of that person during the relationship and in some cases aer the dissolution.

Private autonomy and the default sharing property regimes

Both married and de facto spouses can conclude marital agreements to x the economic regime applicable
to marriage or unmarried cohabitation. ey can choose whether they want to let the marital partnerships
apply while excluding some of the property, x their own regime subject to good morals and rules of public
order, or fully exclude the legal regime and be separated of property.25 For a while, some authors like Roberto
Suárez Franco affirmed that the total exclusion of the marital partnership contravened Article 180 of the Civil
Code providing that “from the fact of marriage derives a ‘conjugal’ partnership (marriage partnership)”.26 is
interpretation changed in most of the domestic scholarship aer the Law 1 of 1976 introduced the mutually
agreed dissolution and liquidation of the marriage partnership by both spouses during the marriage and, aer,
the Constitutional Court’s Decision C-068 of 1999 allowed purchase contracts between married spouses.
e logic was that if both spouses could dissolve and liquidate the partnership one day aer the marriage takes
place and transfer property through sale contracts, what was the point of it being forbidden one day before
marriage through a marital agreement? Moreover, the interpretation of the Civil Section of the Supreme
Court of Justice favored such an approach as it upheld that the so-called patrimonial effects of marriage are
governed by private autonomy and, as such, spouses can agree on the regime they want for their relationship.27

ere is no consensus on whether married or unmarried spouses can opt for a xed regime different from
(i) altering the partnership of movables and gains regulated in the Civil Code, a partnership of gains for de
facto spouses, by excluding certain property, or (ii) the regime of full separation of property that excludes
the default rules. For example, it remains unclear whether spouses can opt for a co-administered universal
community, a regime of participation in the acquests28 or a xed regime that delays the application of certain
sharing rules to a moment in the future when one spouse sacrices economic productivity to provide house
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and childcare or to follow his or her partner in a personal project.29 Also, a regime that is subject to certain
conditions when one spouse makes risky investments that may compromise the family’s wealth. If one takes
the Civil Section of the Colombian Supreme Court’s decisions literally, one shall conclude that some of
these options should be possible given that xing the patrimonial effects belongs to the domain of private
autonomy of spouses.30 Yet, part of the domestic scholarship does not develop other options when describing
the economic effects of marriage leaving some uncertainty over their validity.31

ese agreements, whether we agree or not to include different economic regimes from those traditionally
described, shall be concluded only before marriage, before starting unmarried cohabitation, or until 2 years of
unmarried cohabitation have elapsed and cannot be modied aerward. is rule derives from the doctrine
of immutability of the marital agreement that states that spouses are bound by the original pact and cannot
modify or exclude it during the relationship through a new one.32 Yadira Alarcón considers that this doctrine
was attenuated by the possibility of dissolving and liquidating the marital partnership, however, that can
only occur once and is legally xed as it simply allows the full separation of property.33 rough these
agreements, spouses can fully exclude the sharing rules provided in the Civil Code or those xed in a marital
agreement. It remains anachronic that married and unmarried spouses are under these strict limitations
to their private autonomy as if circumstances do not change in these kinds of long-lasting relationships.34

Nevertheless, marital agreements are useful tools for those who aiming to start a couple relationship want to
x the economic effects in a way that can more adequately respond to their needs and expectations.

Future married and unmarried spouses can also opt to remain silent and let the law takes its course. is
decision implies that the partnerships regulated for marriage and unmarried cohabitation govern the effects
over the property of spouses.35 Briey, the marriage partnership is one of movables and gains in which spouses
contribute their movable property before marriage and all the property acquired during the relationship
except for gis, inheritances, and bequests consisting in immovable property.36 All movables belonging to
future spouses before the marriage, those acquired gratuitously, and the product of selling private property
impose a compensation for the value they contributed to the family.37 Immovable property acquired before
marriage or excluded through a marital agreement and its increase in net value remains as the private property
of the owner.38 Regarding debt, it belongs to each spouse during the relationship and, at the liquidation, it
is presumed to be part of the marriage partnership unless it was exclusively used to maintain children from a
previous union or for the exclusive benet of one spouse’s interests or private property.39

Article 2 of Law 28 of 1932 adds a particular rule concerning debt during the marriage. All credits acquired
to satisfy daily domestic or child-rearing needs, education and the establishment of common children will
make both spouses solidarily responsible before third parties and proportionally between them. is rule
cannot be excluded, even in couples who choose to have a regime of full separation of property, since it
denes the legal framework from the eld of obligations law that should apply to all credits belonging to the
above-described categories.40 e consequence is that whether spouses are bound by a sharing regime or are
separated of property, these debts that are very common in every couple relationship, mostly in those having
common children, are bound by the rules of solidary obligations as regulated in the Civil Code.41

Regarding unmarried cohabitants, the regulation is slightly different since each partner only contributes to
the marital partnership the property or capital acquired during the relationship that results from the common
efforts, aid, and support of both de facto spouses.42 is means that the property acquired through gis,
inheritances, or bequests remains as the private property of each spouse at the liquidation of the regime and all
the property that each de-facto spouse had before the cohabitation begun. Yet, the increase in the net value of
the private property of each unmarried cohabitant, excluding the monetary ination, belongs to both de facto
spouses in equal shares meaning that it belongs to the partnership.43 e rules concerning the debt are not
equally regulated as in the case of the marriage partnership, thus pursuant to Article 7 of Law 54 of 1990, the
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applicable legislation are Chapters I to IV, Title XXII, Book 4 of the Civil Code regulating the legal regime 
for married couples. Consequently, all debt acquired during cohabitation belongs to the marital partnership 
unless it is proved that only one de facto spouse benetted from it in the same terms referred for marriage.

From the reading of the property regimes, I derive two ideas for our purpose here. First, although there 
is a margin to private autonomy in xing the economic regimes of marriage and unmarried cohabitation, it 
is limited in time and to some extent in its content.44 Some of those limitations were grounded in marriage 
indissolubility, the protection of the weak members of the family (incapacitated women and children) and
the rights of third parties.45 e notion of economic dependence and the vulnerability of one party vis-à-
vis the other one remains rooted in these restrictions to private autonomy even in a context of formal 
equality between spouses as provided in our current laws. Second, the presumption of an equal share on 
all assets and debt acquired during the union46 reveals a common feature of the family law regulations in 
the civil law tradition, which is the distribution of the wealth between two interdependent subjects that 
make monetary and non-monetary contributions to build the marital property.47

Judicial extension of marriage and unmarried cohabitation laws to same-sex
couples’ relationships

Both the spousal support and the economic regimes of marriage and unmarried cohabitation were 
extended t o same-sex couples’ relationships who opted for one or the other through Constitutional Court 
decisions.48is jurisprudence focused on the principle of human dignity, equality, and freedom to decide 
that there was no legitimate reason that could justify a differential treatment of homosexual unions that 
were traditionally r ejected from family law regulations.49 For the Court, homosexuals were equally capable 
of having long-lasting couple relationships as their heterosexual counterparts and they should thus receive 
an equal t reatment.50 Regarding unmarried cohabitation, the extension of the economic implications took 
part in decisions C-075 of 2007 and C-029 of 2009. e Constitutional Court affirmed in the rst ruling 
that t he patrimonial effects of article 3 of the Law 54 of 1990 were applicable to the same-sex de facto 
spouse a nd then, in 2009, that all the regulations governing the legal effects for unmarried cohabitants 
(compañeros permanentes) were to be interpreted as including same-sex unions.51

Same-sex marriage took a little bit longer. In 2011, a new constitutional action was led before the Court 
to decide on the constitutionality of article 113 of the Civil Code and other regulations that circumscribed 
the family to the union of opposite sexes. e ruling found that the notion of family in Colombia changed 
from the traditional union between a man and a woman to include diverse family forms like those formed 
by same-sex couples. For the Justices, there was a decit of protection under the 1991 constitution since 
homosexual couples did not enjoy a contractual legal framework like heterosexual marriage to solemnize 
their unions. In consequence, they decided that it was for the Congress to redress the lack of 
legal protection and exhorted that institution to legislate a valid contractual framework to 
solemnize homosexual unions in a maximum period of two years that were to elapse in June 2013. If 
the Congress failed on this task, same-sex couples could come before judges and notaries in the 
country to formalize their contractual link subject to the rules applicable in the respective time.52

In its 2011 ruling, the Constitutional Court did not exhort Congress to extend marriage itself nor of all 
its rules, but to legislate a formal union capable of redressing the lack of protection faced by same-sex unions 
in the country. Perhaps, the debates inside Congress could have led to explore more profoundly the needs 
and expectations of the diversity among same-sex couples’ relationships to bring an institution capable of 
regulating all couples. Instead, on July 31 of 2012, Bill 047 of 2012 was introduced to the Senate to 
legislate t he same-sex civil union. is regulation would have a different name from that of marriage but 
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en tail the same economic implications as per article 8 of the Bill. Simultaneously, the Bills 67, 101 and 113 
of 2012 were introduced before the House of Representatives to regulate the civil union pact and others to 
modify marriage so that it included same-sex couples. Both projects were accumulated so that there was 
only one Bill that modied marriage law to include homosexual unions. e Bill was led in 2013 and the 
date xed by the Court for the Congress to legislate arrived without any law being promulgated.

Any of the bills that was presented before Congress ever considered that the economic implications of 
marriage needed to be subject to further scrutiny if they were to regulate both same-sex and opposite-sex 
couples.53 One, because same-sex couples may have some specic characteristics that could require reshaping 
some of the consequences of marriage54 and, two, because opposite-sex couples relationships have also 
changed in the recent years with the reduction in couples having children and the increased participation of 
women in the labour market.55 In the absence of such legislation, the ruling of the Court applied giving same-
sex couples the possibility to formalize their union through a contractual legal framework.56 Problematically, 
the name of that institution was unclear while some authorities used the term marriage others used solemn 
contractual link.57 is uncertainty and discrimination of using a separate but equal institution led several 
homosexual couples to claim through constitutional actions the protection of their individual rights. In 2016, 
through decision SU-214/2016, the Constitutional Court accumulated 6 actions claiming the recognition 
of their unions as a marriage to ensure the protection of their fundamental rights.58 e Court ruled that 
marriage was in fact available to same-sex couples since 2013 and that, whatever denomination was used 
during those years, those solemnized unions had the same inter partes effects of marriage. From then on, same-
sex marriage was fully available, subject to no uncertainty, in the Colombian juridical system.59

However, the Court did not analyze whether there were economic differences between same-sex and 
opposite-sex couples’ households that could merit rethinking the current regulations. Marriage law was 
considered optimal for every couple and the debate remained in reaffirming the equivalent moral worth of 
different forms of coupledom.

Dominant heterosexuality and economic dependence in marriage and
unmarried cohabitation economic effects

Aer describing the current economic implications for married and unmarried couples under Colombian law 
and its extension to same-sex couples, in this section, I describe two features embedded in these regulations. 
First, the heterosexuality, and second, the protection of economic dependence. ese features are intrinsically 
related to each other since what I call heterosexuality emanates from the fact that marriage and unmarried 
cohabitation economic implications aimed to protect one vulnerable party that was traditionally dependent 
due to the caregiving role assumed inside the relationship. is role of caregiving was traditionally imposed on 
women while men were responsible for providing for household maintenance.60 us, both heterosexuality 
(a relationship between a man and a woman and economic dependence (caregiving and breadwinner roles 
were elements taking part in couple relationships for what the law needed sufficient answers.

Some family law scholars affirm that aer western-inuenced jurisdictions like Colombia implemented 
gender formal equality inside marriage law, the legal regime abandoned its gendered past and both men and 
women became equal participants in the family economy.61 However, the truth in the paper is not always the 
truth in the practice and although the regime changed offering equivalent rights to both genders inside couple 
relationships, women remained in charge of most of the household and children care with no economic 
retribution while men kept having more access to the labor market and economic productivity.62 erefore, 
maintaining spousal support during and even aer marriage and unmarried cohabitation safeguarded the 
vulnerability arising from the remaining economic dependence that although reduced in the present, persists.
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e sharing property regimes and the limitations to private autonomy they carry also nd a justication 
on heterosexual economic dynamics. If one partner could assume household tasks and is less likely to earn 
the same as the married or de facto spouse due to external factors, one useful way to ensure that both 
monetary and non-monetary contributions to the family economy are equally treated is that marital property 
distribution responds, at least in the default regime, to a 50-50 logic. e fact that the default regime offers 
these advantages, even with the possibility of spouses agreeing on a regime of full separation of property, is 
that parties have a tool to negotiate whether opting for a marital agreement is in their best interest. Most 
spouses embedded in caregiving roles, mostly women, will choose to remain in the sharing regime instead 
of accepting a marital agreement. My query over these assumptions is what if these roles are less likely to 
be present due to the lack of children as well as the absence of gender differences and should this logic be 
attenuated if both partners are more likely to have a similar income outside the household.

To address these issues, I start describing how couples’ relationships regulations subscribed to both 
‘dominant heterosexuality’ and economic dependence. I then reect on how gender formal equality in the 
law did not eliminate the context where the law operates and how it inuences its own development. Finally, I 
identify the characteristic features of opposite-sex relationships that are relevant to the economic implications 
that the law attributes to marriage and unmarried cohabitation. Identifying these features provides some 
categories to explore in the last section of this paper whether empirical studies on same-sex and opposite-sex 
couples dynamics show some lack of adequacy and/or sufficiency of the current law for the same-sex couple 
family model.

From the incapacitated married women to gender formal equality inside
marriage

In her description of the history of the marriage partnership in Colombia, Yadira Alarcón explains how 
Andres Bello’s Civil Code regulated a restricted community of movables and gains whose sole 
administrator was the husband pursuant to the concept of the marital power that entitled him over the 
person and the property of his wife.63 Accordingly, the whole system of contributions, compensations, and 
debt responded to two categories of spouses, the almighty husband, and the needed-to-be-protected wife 
who required the husband’s authorization to dispose of her private property and the common property of 
the family. Carmen Diana Deere and Magdalena León Gómez associate these regulations to both 
Hispanic colonialism64 and the Napoleonic inspired conception of marriage where the husband 
provided “protection” and the wife “obedience”.65

is protection in charge of the husband occurred in both the personal and the economic sphere. Some 
examples of the personal effects included the husband’s representation of the wife who became incapacitated 
through marriage and the need for the husband’s authorization for the wife to appear at a trial before a 
Court.66 In the economic sphere, the husband was the sole administrator of all the property including the 
private property of the wife67 and before third parties, the husband’s private wealth and the common 
property of the spouses formed one patrimony that responded for all the obligations. us, the wife’s 
private property remained out of the scope of third-party creditors unless the obligations were acquired 
by the wife with judicial license without her husband’s authorization, an urgency allowing a 
presumption of the husband’s acquiescence, from accepting an inheritance without inventory benet68 or 
from acting as the executor of a will with the husband’s approval.69 Finally, the protection of married 
women’s property also included the husband’s need for judicial authorization to sell the wife’s immovable 
property given he proved the necessity and utility of such transaction.70
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e marital power was repealed from the Colombian legislation by the Law 28 of 1932 regulating that both
spouses would manage the marriage property in equal conditions and maintaining the full legal capacity of
married women. is reform was also crucial because it changed the regime from the restricted community of
movables and gains in the husband’s name to the partnership of movables and gains that I described in section
2 above. is reform towards gender formal equality continued and consolidated with the Decree 2820 of
1974 and the Law 1 of 1976 reaffirming women’s equality inside the family and the civil marriage divorce
with its implications over the economic effects of marriage.71 e idea of a partnership that would fairly
distribute the economic contributions of both spouses remains as the default regime in marriage law where
both men and women participate as equals. Yet, this distribution acknowledges that inside marriage there
can be monetary and non-monetary contributions that could create economic dependence of one spouse
who becomes less economically productive during the relationship and is then to be supported to ensure the
economic balance in case of dissolution or death.

e protection of disadvantaged women as one basis for regulating unmarried
cohabitation

Opposite-sex unmarried cohabitation was traditionally rejected in most jurisdictions, only marriage had
the privilege of producing legal consequences.72 erefore, de facto couple relationships did not produce
juridical effects neither personal nor economic. Nevertheless, these relationships also carried long-lasting
commitments where interdependency among its members also emerged. Facing the lack of regulation and
the hegemony of marriage as the sole legitimate way of living as a couple, the Civil Section of the Colombian
Supreme Court elaborated from a French-inspired doctrine, the de facto partnership between concubines,
to allocate monetary contributions between opposite-sex cohabitants. According to the Court, to declare
this form of partnership “concubines needed to have a common economic exploitation, a commitment from
which both expected benets, an equal footing as partners, that their endeavor did not consist in a simple
division of common assets and more importantly, that it did not promote unmarried cohabitation as a way
of living.”73 e Supreme Court also analyzed the doctrine of unjust enrichment but considering unmarried
cohabitants as two separate individuals with no regard for their relationship but the unjust increase in one
individual’s wealth in prejudice of the other one with no fair cause.74

Apart from these judicial constructions from general civil law, de facto spouses did not enjoy family
law prerogatives.75 erefore, unless the factual circumstances complied with the strict requirements for
proving an unjust enrichment or the de facto partnership between concubines, unmarried cohabitants le
their relationships without any legal alternative allowing a claim for support or property distribution. is
situation led to numerous injustices where one unmarried cohabitant that contributed with child-rearing,
and domestic responsibilities was not the owner of any property acquired during the union and lacked the
legal tools to claim a fair allocation for the efforts executed during the relationship. Given the traditional
gender roles associated with men and women and the less participation of women in the labor market, they
were the most affected by the lack of regulation of unmarried cohabitation since caregiving did not qualify
as a contribution to any economic exploitation or asset improvement.

To face this unfairness, the Colombian Congress regulated the de facto union (Unión Marital de Hecho)
through the Law 54 of 1990 by instituting personal and economic consequences to stable cohabitation
between unmarried partners of the opposite sex. e need for this legislation resided in the fact that male
partners oen owned property disproportionately in comparison with their female counterparts and a default
partnership was the only way to ensure a fair allocation of the property acquired during the union. Although
unmarried women were neither incapacitated nor subject to marital power by being in a de facto couple
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relationship due to gender formal equality, the law needed to compensate with an equal share in the acquests
of the union the non-monetary contributions of those in charge of a caregiving role (oen the women)
who could not acquire property in equal footing with the breadwinner (oen the men) counterpart but
whose effort took part in building the family economy. e Colombian legislators understood that these
opposite-sex de facto relationships oen led to economic dependence and property distribution imbalances
that required a safeguard through regulating a default regime that would allocate fair shares of the capital
and wealth acquired during the union.76

e remaining economic disparities arising from gender differences inside
heterosexual couple relationships inside and outside the household

Aer the legal reforms that took place between 1922 and 1990, Colombian legislation undertook important
steps in acquiring formal equality between men and women inside the family law. Likewise, the 1991
Constitution reaffirmed the institutional commitment not only to formal but gender substantive equality.
erefore, married and de facto spouses are considered as equals without any consideration for their gender
when addressing the economic effects of couple relationships. Nevertheless, the differences between men and
women persist, although with less intensity. 77 From existing data,78 I identify two categories where these
differences are evident and impact the nancial outcome of couple relationships. First, the preservation of
traditional gender roles that impose caregiving tasks on women more than on men inside most households.79

Second, the persisting barriers of women in the labor market and the income inequality between both
genders.80

e next section confronts some empirical studies that engage with these two categories where gender
differences seem to affect the economic relations to see if same-sex and opposite-sex couples’ relationships
have some differences demanding further analysis of the economic implications that the law confers. First,
I emphasize the likelihood of having children and its impact on caregiving distribution. en, I turn to
domestic tasks allocation. Finally, I present the existing gender differences in access to the labor market and
the income disparity. Scholars in the United Kingdom and Canada identied these features as somehow
distinctive between same-sex and opposite-sex households,81 I follow their path to see if their approach
applies in the Colombian context.

Empirical perspectives on the economic lives of opposite-sex and same-sex
couples’ relationships

e debate over formal equality and same-sex couples recognition emphasized the similarities between same-
sex and opposite-sex couples following the idea that if both couple relationships were analogical, no legitimate
distinction would be valid under the law.82 I share Robert Leckey’s point that in terms of moral worth gay and
lesbian couples are no different from straight ones.83 Even more, there are same-sex couple relationships that
engage in very similar dynamics to those lived by heterosexual couples and that circumstance does not make
them better or worse.84 However, the achievement of formal equality poses several questions on how these
relationships may differ from each other and whether those differences should redene some characteristics
of the legal regimes.

Both the jurisprudence and the legislative bodies debated the impacts of marriage and unmarried
cohabitation inside opposite-sex households including the impact of children, the traditional gender roles
associated with these relationships, and the consequences deriving from the economic dependence. e
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same analysis did not take place regarding same-sex couples’ relationships. eir participation in the legal
regime was subject to their assimilation to opposite-sex couples’ particularities and the reasoning behind
the extension of marriage and unmarried cohabitation legal effects emanates from the identity between
homosexual and heterosexual couples.85 Of course, those were the things that strategic litigation had to
point out when claiming the recognition before the Constitutional Court.86 We are, however, in a different
moment when same-sex couples can already marry and start a de facto relationships with all the consequences
thereby established.87 In this regard, scholars like William Eskridge and Nancy Polikoff debated before the
achievement of formal equality about the possibility that gay and lesbian couples could change the institution
of marriage in the United States aer they were let in.88 While Eskridge was condent that a step-by-step
process could open the family law to new family forms that were not so different from the traditional one
and could redene these institutions if necessary, Polikoff considered that pursuing marriage would only
perpetuate its hegemony together with its patriarchal features.89

I consider that as Polikoff predicted marriage was reinforced aer same-sex couples joined the institution.
However, I also believe that we still have an alternative in evaluating how these new family forms experience
their couple relationships and the interaction they have with the family law regulations to propose some
change, if necessary. is optic, which I see in some research in the United Kingdom and Canada, focuses on
“Aer Equality” perspectives of the family law.90 is section makes a brief analysis of some empirical studies
on same-sex and opposite-sex couples’ differences. I insist that if we choose to obviate that there are differences
that need attention so that family law regulations can adapt to the new family forms,91 we will force same-
sex couples to t in a box that may not be sufficient, and perhaps perpetuate gendered standards that could
be revaluated even for straight couples. In the following subsections, I confront some empirical studies of the
last 10 years that point to some differences between homosexual and heterosexual households in Colombia
with the couple relationships’ economic effects and the features I described in the previous sections.

Economic relations inside the household

During the 1990s, social scientists like Lawrence A. Kurdek and Christopher Carrington conducted studies
in which they analyzed several gay and lesbian couples in the United States to identify the particularities of
their domestic lives. e purpose of that research was to see whether there were differences between same-
sex and opposite-sex couples’ dynamics. ey concluded that these relationships were quite similar, yet gay
and lesbian couples tended to have a more egalitarian distribution of home tasks so that one of them would
not assume all the home caring responsibilities and the negotiation over such distribution was more likely to
happen than inside opposite-sex unions.92 Other scholars in Europe and Latin America carried out similar
studies analyzing same-sex unions’ stability, parenthood, and distribution of home caring responsibilities.93

eir conclusions resemble in nding that the lesser impact of traditional gender roles makes the distribution
of domestic responsibilities different than the hegemonic breadwinner-caregiver couple.

In Colombia, for instance, Oscar Gallego and Edith Barreiro built on those theoretical and methodological
frameworks used abroad adapting them to the Colombian context to explore same-sex couples’ characteristics
in Bogota.94 Likewise, Marlon Niño analyzed gay couples’ relational dynamics in Cali and Gabriel Gallego
et al. analyzed same-sex couples’ domestic relationships in a larger research project in the Colombian Eje
Cafetero.95 ese studies affirm that same-sex couples reproduce certain heteronormative stereotypes in their
relationships like the specialization in certain activities both inside and outside the household. Usually, when
one spouse earns more than the other, the latter tend to dedicate more time to home caring tasks. is choice
however is not based on gender, and it is more open to negotiation. us, the allocation of house labor is
more egalitarian between same-sex couples than it is between opposite-sex couples.
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According to the 2020 report on gender inequality in Colombia, the likelihood of egalitarian distribution
of home tasks may vary depending on the level of education of spouses, their income, and whether they
live in urban or rural areas.[96] Yet, gender roles in opposite-sex couple families determine who oversees
unpaid caring obligations even in couples where women have paid jobs. In addition to the impact of gender,
families with children increase the level of caregiving obligations, and even without them, women will remain
in charge of more caregiving than men.97 Same-sex couples do not have the man-woman dichotomy and are
less likely to have children if compared to opposite-sex couples producing households with fewer caregiving
tasks in general.98 e importance of the dedication to unpaid domestic and caregiving work resides on the
ability of the spouse in charge to be economically productive or to become partially or dependent on the other
to satisfy the day-to-day needs. Another effect is the likelihood of the less or non-productive spouse to be able
to acquire property during the relationship unless his or her partner decides to purchase in co-ownership.99

Taking this information into account, I see two reections about the family law governing the above-
described economic implications of couple relationships. To begin, same-sex couples’ domestic work
distribution is more egalitarian so that both partners can dedicate the same amount of time to earn and
satisfy their needs.100 is difference clashes with the regulation of spousal support during and even aer the
relationship if both married or de facto spouses maintain their economic productivity all along. Consequently,
the less impact of gender roles allocation of domestic and caregiving work, the higher level of private
autonomy spouses should have to decide over their duty to provide support. If vulnerability appears inside
the couple, be it homosexual or heterosexual, the law should respond with a higher level of public order
protection.

Second, the same logic should apply to arranges over the property, lesser disparity in domestic and
caregiving work distribution should widen the scope of private autonomy to exclude, modify or x
an economic regime. More importantly, the distribution of unpaid work changes during long-lasting
relationships like marriage and unmarried cohabitation making it necessary to reject the doctrine of
immutability and in turn, allow spouses to conclude marital agreements at any time to arrange both spousal
support and the property regime subject always to the existing conditions of vulnerability. erefore,
the current economic regime for couples’ relationships in Colombia may result insufficient as it neither
provides different rules for support in more egalitarian households nor allows for private agreements or other
arrangements over the marital property during the relationship specially when the nancial vulnerability of
one spouse is less likely to appear.

Economic relations outside the household

Moving to the economic lives of spouses taking place outside of the household, the income disparity between
two individuals depends on numerous variables including race, social class, nationality, immigration status,
gender, sexual orientation, among others. An accurate analysis of the economic differences of two spouses
in marriage or unmarried cohabitation should then use an intersectional approach to avoid generalizing all
same-sex and opposite-sex couples.101 Yet, for our analysis, I will limit the scope to one difference that exists
between all same-sex and opposite-sex couples which is the difference or equivalence of sex between the
spouses.102 e existing differences between men and women concerning access to the labor market and their
nancial independence offer one difference that gay and lesbian couples do not face in the same way. In the
following lines, I briey describe the remaining gender disparities in Colombia, and then, I suggest that the
relative absence of a gender difference inside a couple relationship impacts the economic balance between
spouses103 questioning the hegemony of both the presumed sharing property regime and the mandatory
spousal support.
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Official statistics show that there is a difference between men and women inside the job market that 
although smaller than in the past persists and imposes a burden on women since they must get a job in a 
competed market where women have a higher burden to achieve employment, assume their job 
responsibilities with less retribution, and oen keep most of the domestic work inside the family.104 

According to Roberto Mauricio Sánchez-Torres, “the unemployment rate for women by early March 2020 
was 13,9% compared to 8,1% in men and the participation in the labor market was 52,5% for women versus 
74,1% for men.” Before the COVID-19 pandemic, women even if more educated than men earned 21%
fewer salaries.105 Even women in heterosexual households with no children keep an imbalanced allocation 
of domestic work that reduces their hours of paid work.106 ese economic disparities due to gender and 
the dedication that women maintain for most of the unpaid domestic work107 justify that inside marriage 
and unmarried cohabitation they become either economically dependent or at least poorer than their male 
partners. erefore, the legal effects of couples’ relationships address these economic imbalances between 
men and women through the rules of spousal support and the sharing property regimes.

Regarding same-sex couples, there are no official statistics that allow us to know the income disparities in 
these households in Colombia. Only in August 2020, the Colombian authority in charge of providing official
statistics, DANE, measured how many Colombians considered themselves as LGBTQ+.108 In other latitudes, 
recent studies confronted the income differences between gay, lesbian and heterosexual couples showing that 
gay households have a higher income than heterosexual households, and those of lesbians have statistically 
less income than straight families.109 However, this information does not inform us on the gap between two 
gay or lesbian individuals who live in a state-sanctioned couple relationship in the same way that statistics 
show the existing disparity between men and women in heterosexual households.

Early studies that engaged with differences between same-sex and opposite-sex couples pointed to the 
fact that men and women specialized in different activities, while men provided for the maintenance of 
the family, women focused on domestic work. Conversely, gay, and lesbian couples did not face the effects 
of such specialization due to the absence of gender differences.110 Recent scholarship, however, found that 
regarding specialization gay couples also share “intra-household earning gaps that are even higher than those 
of heterosexual couples and only lesbian couples were less likely to show this tendency.111 Oppositely, a 2018 
study from Canada pointed to less specialization in gay couples, and some specialization in lesbian couples; 
yet lower than that present in heterosexual households.112 On this point, in a 2010 study of Gallego and 
Barreiro already referred, they found through interviews conducted in Bogota that homosexual households 
were likely to have low levels of economic dependence and that the distribution of responsibilities was more 
egalitarian rejecting in that way gendered specialization.113

ese empirical studies show that there are certain differences between same-sex and opposite-sex couples 
while recognizing that both specialization and income disparities are present in almost every couple 
relationship. Knowing these empirical results on the differences between same-sex and opposite-sex couples, 
Robert Leckey made a similar analysis about marriage and civil union’s economic effects in the Civil Code 
of Quebec. He concluded that for “unions with a less likelihood of entrenched gender roles, there might 
appropriately be a lesser place for obligatory rules of equal division or a presumption of equal division, and 
more for discretionary, fact-based provisions. e lesser specialization of labor and less frequent presence 
of children as well as a greater commitment to the spouses’ retaining economic independence are key
ndings”114. Likewise, local data analyzed here suggests that same-sex couples are more likely to retain their 
economic independence,115 that are less likely to have children and that are more likely to have an egalitarian 
distribution of responsibilities. us, suggesting that a default regime providing an equal division of assets 
and mandatory mutual support could be questioned as ideal in regulating all couple relationships.

e Colombian context needs special attention on the above referred issues since producing conclusive 
proposals requires further data on intra-household economic gaps, statistics on same-sex couples’ access to
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the labor market and the number of children rearing same-sex households.116 Moreover, as multiple factors
impact an individual’s income, one cannot conclude that same-sex couples’ earnings are more alike based only
on gender equivalence.117 erefore, an approach that suggests attenuating public-ordered regulations or an
increase in private autonomy regarding the economic effects of couple relationships based on homosexual
household’s earnings should be very careful to vulnerable spouses that exist in every long-lasting relationship
like marriage and unmarried cohabitation. While less dependency calls for further autonomy, enough
safeguards for protecting a weak party from any abuse should always be in the legislation.

Conclusion

I began this paper questioning if the extension of opposite-sex couples’ marriage and unmarried cohabitation
legal regimes to same-sex couples relationships carried a nancial regime that may not be sufficient to regulate
same-sex couples’ family model. is critical analysis showed that there are some differences between same-
sex and opposite-sex couples that suggest mutual support and property sharing can allow a higher degree of
discretion to spouses through private ordering when gendered specialization, child-rearing, and economic
dependence do not traduce in vulnerability. Yet, we still need further information on same-sex couples’ lives
for concrete proposals.

We do know that the current regulation has some implicit purposes that are associated with traditional
values of heterosexual couples and economic dependence deriving from traditional gender roles in our
culture. Empirical data, although precarious, suggests that there are some economic differences between
same-sex and opposite-sex couples in the distribution of domestic work, child-rearing, and access to monetary
resources in the job market. ese differences call for further analysis of the interaction between private and
public ordering in the family law regulating couple relationships and of course, more information about same-
sex couples including data on the intra-household earning gaps and their tendency to gendered specialization.

Apart from this general remark, I identify the following points from these lines. First, Colombian law
provides an imperative regime of mutual support between both homosexual and heterosexual married and de
facto spouses during the relationship and exceptionally aer the dissolution. It also regulates a default regime
stipulating an equal division of assets (movables and gains, and only gains in de facto unions) that operate in
absence of a mutual agreement subject to certain restrictions. is current regulation was extended by the
Constitutional Court to same-sex couples based on the idea of sameness with the heterosexual model and
not through a careful analysis of the characteristics and dynamics of these couple relationships.

Second, the economic implications of couple relationships discussed in the rst section emerged in a time
when they focused on offering legal protection to an incapacitated woman and a social context where men
and women specialized in the roles of a breadwinner husband and a caregiving wife. Although the regulation
moved to gender formal equality, there are remaining disparities that produce economic dependence and
vulnerability affecting the way marriage and unmarried cohabitation law evolves. is process keeps certain
structures that perpetuate the protection and, in some way, the promotion of economic dependence due
to a social reality that maintains an income gap between men and women inside the family. Finally, when
confronting empirical data with the legal regime, apart from the scarcity of data, I found a tendency of
more egalitarian households in same-sex unions where child-rearing and gendered role specialization are less
likely to exist and, as such, spouses end up having more equivalent income, asset acquisition, and economic
independence.

e ideas I presented here invite future research to focus on gathering the absent data in Colombia, and
once collected and analyzed, bring proposals to help the family law regulations to be better equipped in
offering answers that result more sufficient for the variety of family forms already recognized in Colombian
law.
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José Luis Aramburo Restrepo, Derecho de familia, 2.° ed. (Leyer Editores, 2019); Eduardo García Sarmiento, Elementos
de derecho de familia, 1st ed. (Editorial Facultad de Derecho, 1999); Helí Abel Torrado, Derecho de familia régimen
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14 Parra Benítez, supra note 12, at. 188.
15 Id., at. 187.
16 Supreme Court of Justice, Civil Section, 2021, Decision Number: SC0005.
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18 Alarcón Palacio, supra note 9, at. 7-89.
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23 Constitutional Court, 2002, Decision Number: C-1033 of 2002.
24 Supreme Court of Justice, Civil Section, 2019, Decision Number: STC-6975-2019 Delivered by Justice Luis Armado
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Decision Number: T-559 of 2017.

25 Suárez Franco, supra note 12, at. 308; García Sarmiento, supra note 12, at. 231-32.
26 Suárez Franco, supra note 12, at. 299-300.
27 Supreme Court of Justice, Civil Section, 2021, Decision Number: SC0005 at. 2.3 Redimensión de las capitulaciones

matrimoniales, delivered by Justice Álvaro Fernando García Restrepo; García Sarmiento, supra note 12, at. 232-33;
Aramburo Restrepo, supra note 12, at. 342-44.

28 See the description of the regime that exists in the Spanish, German and French Civil Code in García Sarmiento, supra
note 12.

29 For instance, Eduardo García Sarmiento affirmed in a publication from 1999 that “through marital agreements, spouses
choose […] the patrimonial system they consider convenient to their aspirations, which can be totally different to the
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future”. Suárez Franco, supra note 12, at. 301.

30 Supreme Court of Colombia, Civil Section, 2019, Decision Number: STC 9891.
31 Parra Benítez, supra note 12, at. 209; Suárez Franco, supra note 12, at. 301.
32 Art. 1773, Civil Code (Colom.); See a description of the doctrine of immutability in Supreme Court of Justice, Civil

Section, 2021, Decision Number: SC0005 at 2.1.; Suárez Franco, supra note 12, at. 307-8; Alarcón Palacio, supra note
9, at. 156; Yadira Elena Alarcón Palacio, Capitulaciones y rupturas de pareja en Colombia: una revisión de la autonomía
privada y sus límites ente al desarrollo en España, Estados Unidos e Inglaterra, 39 no. 1 Revista Jurídica Universidad
Autónoma de Madrid 82-87 (2019).

33 Alarcón Palacio, supra note 9, at. 156.
34 Family relationships are ongoing and thus require legal instruments capable of adapting to new circumstances. Couples

cannot anticipate all the situations that would occur in their intimate and long-lasting relationships, the economic
implications that they could have on their wealth, property and needs, see further in Juan Camilo Arboleda Restrepo,
e Struggle between Public and Private Ordering in Family Law. A Study of Marital Agreement Regimes in Existing
Conjugal Relationships in the Republic of Colombia and the Canadian Provinces of Quebec and Ontario 21-25, 31 (McGill
University, 2020); See other authors that developed relational contract theory and its application inside family business
or relationships in Ian R. Macneil, Restatement (Second) of Contracts and Presentiation, 60, no. 4 Virginia Law Review
595 (1974); David Campbell, Ian Macneil and the Relational eory of Contract, in David Campbell, ed., e Relational
eory of Contract: Selected Works of Ian Macneil 38, 50-54 (Sweet & Maxwell, 2001); Robert. Leckey, Contextual
Subjects: Family, State and Relational eory 106 (Toronto University Press, 2008); Sharon ompson, Prenuptial
Agreements and the Presumption of Free Choice: Issues of Power in eory and Practice 142-46 (Bloomsbury, 2015).

35 Arts. 180, 1774, Civil Code (Colom.); Supreme Court of Colombia, Civil Section, August 1, 1979, “A la libre y
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37 Arts. 1797, 1798, 1800-1804, Civil Code (Colom.).
38 Art. 1783.3, Civil Code (Colom.).
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39 Art. 1796, Civil Code (Colom.); Suárez Franco, supra note 12, at. 349.
40 For García Sarmiento, spouses cannot resign to the application of this rule through a marital agreement. García

Sarmiento, supra note 12, at. 233.
41 Article 2, Law 28 of 1932 (Colom.).
42 Article 3, Law 54 of 1990 (Colom.).
43 Article 3, Law 54 of 1990 (Colom.).
44 Helí Abel Torrado identies certain specic purposes of marital agreements as provided in the Civil Code, see further

in Torrado, supra note 12, at. 10-47; García Sarmiento, supra note 12, at. 232-33.
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1990 (Colom.).
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supra note 12, at. 313-15.

48 Constitutional Court, 2007, Decision Number: C-075 of 2007; Constitutional Court, 2009, Decision Number:
C-029 of 2009; Constitutional Court, 2011, Decision Number: C-577 of 2011; Constitutional Court, 2012, Decision
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